Find Case Law
Guidance on application decisions for the transactional licence

Purpose
1. This guidance concerns analysis of digitised court judgments and tribunal decisions available through the “Find Case Law” service operated, funded and being developed by The National Archives with the support of MoJ, HMCTS and Judicial Office. 
2. The responsibility for making application decisions rests with the Keeper of the Public Record at The National Archives. Therefore, this guidance is for the advice of the Keeper for use when considering novel and contentious proposals, although decisions will be made ultimately at their discretion.
Context
3. Access to judgments for research and analysis using computational methods has been  key longstanding request from the UK’s thriving legal services and lawtech sectors. Legal services contributed £30.7bn to the UK economy in 2021 and employ around 375,000 people. The growing lawtech sector is transforming how legal services are delivered and was estimated to have contributed between £400m and £600m to the UK economy and employed 7000 people in 2020. A steadily growing repository of machine-readable judgments coupled with clear parameters for their ‘re-use’ will provide the basis for confident innovation in this area with the effect of helping to cement the place of UK lawtech in the global industry and increasing access to justice.  A steadily growing repository of machine-readable judgments coupled with clear parameters for their ‘re-use’ will provide the basis for confident innovation in this area with the effect of helping to cement the place of UK lawtech in the global industry and increasing access to justice.
4. Moreover, academics and researchers are eager to analyse machine-readable judgments to scrutinise more effectively justice outcomes in the performance of a fundamental task of our democracy: ensuring accountability and transparency in the justice system. There are realisable benefits to a range of additional users, for example: the advice sector, which would benefit from tools that make case law more navigable to non-experts.
5. To serve these important opportunities, The National Archives in collaboration with MoJ, HMCTS and Judicial Office created a licensing regime for the re-use of digitised judgments when we launched the “Find Case Law” service in April 2022. The service provides free public access to digitised court judgments and tribunal decisions once they have been handed down and released for publication by the court. 
6. Access for research and analysis is managed through the ‘transactional licence’ for which users must apply through an application portal. The National Archives has asked MoJ to provide policy guidance to support decision-making on applications for the licence.
7. We (the Ministry of Justice) have devised a number of advisory principles for The National Archives to consider when making application decisions for the licence. They have been developed in consciousness of a number of contextual facts, including:
· The “Find Case Law” dataset is not representative of a complete record of judgments nor a specific definition of case law and is therefore ‘incomplete’.
· Currently, there is a lack of wider robust regulatory context for the application of computational techniques, including artificial intelligence and machine learning (AIML), in the justice space. The DSIT AI White Paper published in March 2023 delegates to industry regulators the responsibility to set parameters of novel and contentious techniques. The guidance is therefore intended as a managed and cautious first step in an area of ongoing policy development.
· There is a distinction in impact between information that is publicly available and that which is made readily available. For example, where personal data contained in judgments, which are in the public domain, are rendered much more accessible and impactful than the original use intended when included in search engine results (‘indexed’).
· Likewise, permitting judgments to be analysed in bulk or by AIML processes raises distinct issues for insight and scrutiny.
· There is currently an absence of a mature algorithmic assurance ecosystem in the UK which can adequately assess algorithm accuracy or bias.
8. The following principles deal primarily with the purpose of re-use, as opposed to specific computational methods proposed.

Principles
I. Dignity of the Court Principle
It is important that any analysis maintains the dignity of the courts and tribunals and does not undermine their functioning as working bodies. This is consistent with access to justice.

II. Independence of the Judiciary
It is important that any analysis respects the independence of the judiciary and their impartial judgment.

III. Appropriate Scrutiny Principle
We seek to encourage the analysis of machine-readable judgments to allow the public to scrutinise justice outcomes and the law more effectively. We also acknowledge that the incomplete nature of the dataset and the current lack of safeguard against opaque or biased methodologies increases the risk of inaccurate or biased conclusions which may cause harm to individuals named therein.
In order to strike a balance, the Ministry of Justice prefers to: 
· prohibit the profiling of named individuals or identifiable groupings of individuals using computational methods (including judges, legal professionals and parties);
· permit and encourage analysis in which personal information is fully anonymised and outputs are anonymised/aggregated.
As such, transparency and scrutiny of the system, its performance and outcomes (as opposed to named individuals) is encouraged and permitted. Arrangements should therefore be made by the re-user to truly anonymise the personal information contained in judgments prior to AIML analysis.[footnoteRef:2] [2:  It follows that outputs must not identify named individuals or identifiable groupings. Licensed re-users should be reminded of their responsibilities as data controller. It is for the re-user to put in appropriate safeguards and provisions that respect the data subjects’ rights.] 


IV. Anti-Discriminatory Harm Principle
Outcomes of analysis should not cause direct discriminatory harm and reasonable steps should be taken by the re-user to avoid introducing or compounding bias. Where The National Archives considers that there is a risk of direct discriminatory harm, we advise that a licence should not be granted.

V. Anti-Bias Principle
It is good practice for re-users continuously to review algorithms. Regularity will depend on the changeability of the data and external factors. We advise The National Archives to remind re-users of their responsibility to operate effective governance around this principle and to ensure that bias does not enter into the process over time.

VI. Personal Privacy Principle
We advise The National Archives to put in place licence terms that compel re-users to align practices to the standards set out in the DPA and UK GDPR with regard to data security and data subjects’ rights, regardless of the re-user’s location.
With aggregated or anonymised outputs, re-users should take care to ensure insights do not lead to identification or probable identification through deduction.

VII. Discoverability Principle
We acknowledge a distinction between publicly available and readily available information. For example, care should be given to data subjects’ discoverability in line with MoJ/The National Archives’ decision not to index the content of judgments on search engines.

VIII. Algorithmic Transparency Principle
We favour explainable and transparent algorithms. However, it is clear that achieving algorithmic transparency or satisfactory algorithmic assurance is an active challenge within the emerging AIML sector. 
We set out guidance in this document to protect consumers against high-risk re-uses in the medium-term (see Annex A) and we will update this document in light of relevant developments such as, for example, the emergence of a mature AIML assurance ecosystem.
In the meantime, we advise The National Archives to grant licences on merit to proposals not identified as high-risk with a reminder to re-users of good practice concerning algorithmic explainability, as per available guidance from the Information Commissioner’s Office guidance.

IX. Accurate Data Representation Principle 
The ‘Find Case Law’ service comprises an incomplete set of court judgments and tribunal decisions. We advise The National Archives to remind re-users that outcomes from analysis should therefore reflect the limitations of the data and avoid misrepresenting the significance of findings.

Where The National Archives feels an application may contravene one of the above principles, we encourage them to decline the application and provide appropriate rationale to the re-user or, alternatively, to consult MoJ for further advice in order to support their decision. 
Moreover, we advise The National Archives to clarify that any use of Find Case Law judgments for the fulfilment or partial fulfilment of ‘reserved activities’, as defined under the Legal Services Act 2007 in the UK, must come with the relevant regulator approval separate to the transactional licence.
[image: ][image: C:\Users\nhogben\AppData\Local\Microsoft\Windows\INetCache\Content.Word\6.5394_MoJ_Brand refresh_covers_210319_RW-17.png]
Guidance on application decisions for the transactional licence


2







Annex A: High-risk re-uses
For the re-uses deemed high-risk which otherwise align with the above principles and meet the ‘five safes’ criteria, we recommend a licence category for research and development purposes only. 
We intend this category of licence to prevent re-users from analysing court judgments and tribunal decisions for use with consumers or other third parties while still permitting the development of a proof of concept using machine-readable judgments.
However, we advise The National Archives to make it clear to applicants that the granting of an R&D licence does not necessarily indicate likelihood of a future successful application for a full licence.
The following uses are currently considered high-risk:
1. Computational analysis of judgments in order to:
i) produce fully-automated legal advice; or
ii) perform automation to anticipate legal decisions directly for a client or consumer,* such as tools which set expectations for case outcomes through modelling or predictive analytics; or
iii) otherwise directly inform or influence the decision of a third-party whether or not to pursue justice or legal action.
On the grounds that there is not yet a mature AI assurance ecosystem to provide the necessary certification that such algorithms would be reasonably safe and accurate. 
* A distinction should be made for the use of artificial intelligence techniques for administrative and research purposes by a legal professional in the act of preparing legal advice. Such activities should be permitted where the ‘human-in-the-loop’ is a regulated legal professional giving due consideration to the possible inaccuracy and bias within opaque algorithms, and where it is used responsibly as part of a wider expert process at their own professional risk. 
MoJ reserves the right to amend, add to or remove from the list of high-risk or prohibited activities in light of future developments and evidence. 
image1.png
Mlnlstry
of Justice




image2.png




