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HOME AFFAIRS

‘ Title : Immigration

Part: 4
Date From To Subject Class Secret
~ 10/09/1998 [PU Pm Asylum seekers S AR 0
10/09/1998 |SS/DoH HS Czech and Slovak asylum seekers - visa regimes U 01
10/09/1998 |PUS/FCO HS Czech and Slovak asylum seekers - visa regimes C 011
 11/09/1998 |SS/DSS |Fcs Czech and Slovak asylum seekers - Visa regimes U 0
14/09/1998 |DETR DPM |Czech and Slovak asylum seekers - visa regimes U 0
14/09/1998 |HS CST. Housing and council tax benefit and asylum seekers U 0
15/09/1998 |EA/PS DETR |Housing and council tax benefit and asylum seekers R 0
17/09/1998 |[CST DPM Housing and council tax benefit and asylum seekers R 0
18/09/1998 [HS DPM |Rise in Asylum applications C 0
19/09/1998 |HS PM Reform of extradition law C 0|
J 22/09/1998 |CST DoH |Asylum and immigration C 0
| 23/09/1998 |FCO |Letter from Baroness Symons re recent developments of the fcos wo (U 0
| 24/09/1998 |[SS/DSS CST |Housing and council tax benefit and asylum seekers C 0
| 24/09/1998 |HA/PS HO |Reform of extradition law C 0
| 24/09/1998 |SS/DoH CST |Housing and council tax benefit and asylum seekers C 0
30/09/1998 |SS/SO CcST Asylum and immigration reserve claim U 0
01/10/1998 |FCO HO Reform of extradition law C 0
03/10/1998 [HS PM Slovak Asylum Seekers:Visa Regime R 0
05/10/1998 |MS/DETR DPM |Czech and Slovak asylum seekers- visa regimes R 0
| 05/10/1998 |[LPO HO 'Reform of extradition law u 0l
05/10/1998 |SS/DTI HS Reform of extradition law U 0
05/10/1998 |FCO Telegram no438: Dutch plans to deal with new asylum seekers V) 0
05/10/1998 |HS CST Asylum seekers support project U 0
06/10/1998 |CDL HS reform of extradition law C 0
06/10/1998 [DPM HS Czech and Slovak Asylum Seekers-Visa Regime U 0
07/10/1998 |HA/PS HO Slovak asylum seekers : Visa regime C 0
08/10/1998 |LC HA/PS Reform of extradition law C 0
| 09/10/1998 |DPM HS = Asylum London L 3 0
12/10/1998 |[HS CST Asylum seekers support U 0;
12/10/1998 |MS/DoH CST Asylum and Immigration U 0|
13/10/1998 |Telegram/IN Bratislava Tel No:230-Visa Regime:Political Reaction R 0‘
13/10/1998 |HS P |Preparation of Bills for the Second Session:Immigration and Asylum |R 0
14/10/1998 |HO DoH Asylum seekers support: westminster case V) 0|
14/10/1998 |CST HS Asylum seekers R 0|
14/10/1998 |DPM CST Asylum and Immigration U 0|
14/10/1998 |HO DoH Asylum Seekers Support:Westminster Case U 0|
15/10/1998 |SS/DSS CST Asylum and immigration U OJ‘
15/10/1998 |SOL GEN HS |Reform of extradition law R 0
15/10/1998 HO From Keith Vaz MP to Andrew Walmsley, IND: Hinduja U 0
15/10/1998 |DPM HS Reform of Extradition Law U 0
19/10/1998 |HS CST Asylum Seekers Support R 0
19/10/1998 |DPM HS Asylum seekers support U 0
19/10/1998 |LA HS Reform of extradition law U 0
20/10/1998 |LPS DPM |Asylum Seekers Support C 0
} 20/10/1998 |DoH CST |Asylum seekers U 0
} 21/10/1998 |DPM HS Asylum seekers support project C 0
{ 21/10/1998 |MS/DoH CST Asylum seekers support project C 0
| 21/10/1998 |CDL HS Asylum seekers support project and asylum and immigration U 0
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| 29/06/1998 [HO f ' ~ |barbara Ann Magee US Citizen 0|
30/06/1998 [HS White Paper on Immigration and Asylum 0|
01/07/1998 fAsyIum and Immigration Budget Arrangements 0

02/07/1998 |HS . DPI i \Asylum Safe Countries of Destination : the White List

03/07/1998 |HS Formation of an ad Hoc Group on the Common Travel Area

06/07/1998 |CDL |White paper on Asylum and Immigration .

06/07/1998 [HS lInaquately Documented passengers arriving at Waterloo

07/07/1998 |DETR Immigration and Asylum white paper

08/07/1998 |HS \Immigration and Nationality Issues

08/07/1998 [SS/DoH T‘White paper on Immigration and Asylum

08/07/1998 |[SS/DSS Asylum Safe Countries of destination: the White List

08/07/1998 |SS/SO White paper on immigration and Asylum

09/07/1998 |FCO J‘Unscrupulous Immigration Advisers

09/07/1998 |MS/DETR |Asylum and Immigration White paper

10/07/1998 White paper on Immigration and Asylum

10/07/1998 |C g : \White papei on immigrationiand Asylum
| 13/07/1998 \Citizenship Ceremony for new citizens
13/07/1998 |SS/DoH Asylum and Immigration
14/07/1998 |HO Immigration Advisers
14/07/1998 |HS ‘Immigration and Asylum White paper
14/07/1998 |FCS HS 'White paper on immigration and asylum
15/07/1998 |HA/PS HO A positive Approach to Citizenship
17/07/1998 |SS/DoT HS nadequately documented passengers arriving at Waterloo
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17/07/1998 |FCO HO \Inadequately documented passengers arriving at Waterloo
20/07/1998 |CST HS Immigration and Nationality issues
20/07/1998 |HS LP Unscrupulous Immigration advisers

20/07/1998 [HS Regulation of Immigration advisers

22/07/1998 ~ |HS - Slovak Roma ]

23/07/1998 |LC HS Asylum safe countries od destination : the White List
23/07/1998 |LC HS Asylum and Immigration

23/07/1998 HS UK/Irish Ad hoc group on the common travel area
25/07/1998 |[HS FCS Czech and Slovak Asylum Seekers

27/07/1998 |HO HS Statement on Immigration and Asylum White paper
27/07/1998 |SS/DoH CST Asylum and Immigration

27/07/1998 |CST HS Inadequately Documented Passengers arriving at waterloo
27/07/1998 |HS colleagues Immigration and Asylum White Paper

29/07/1998 |HS DPM lllegal Immigration by Eurostar

30/07/1998 |SS/DSS DPM White paper on Immigration and Asylum

03/08/1998 |HS DPM Marriages of convenience under EC Law
05/08/1998 |MS/SO CST Asylum and immigration

06/08/1998 |DPM HS Marriages of convenience under EC Law
06/08/1998 |MS/DETR SS/DSS |Housing and council tax benefit and asylum seekers
07/08/1998 |CST SS/DoH Asylum and immigration

11/08/1998 |SS/DoH DPM White Paper on Immigration and Asylum

17/08/1998 |CST DPM Housing and council tax benefit and asylum seekers
18/08/1998 |MS/DETR HS /lllegal Immigration by Eurostar

31/08/1998 |DPM SS/SO Asylum seekers

02/09/1998 |[HS FCS |Czech and Slovak asylum seekers - Visa Regimes
07/09/1998 |HA/PS HO |Czech and Asylum seekers - Visa regimes
07/09/1998 |FCO Telegram 206 - Slovak/Roma

08/09/1998 Housing and council tax benefit and asylum seekers
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Richmond House 79 Whitehall London SW1A 2NS Telephone 0171 210 3000 w s

From the Parliamentary Under Secretary of State =y

Rt Hon Stephen Byers
Chief Secretary

Treasury Chambers 21 / 1O /C{?

Parliament Street

London
SW1P 8AG

| have seen the exchange of correspondence on Asylum Seekers over the past
days, and | think it important that | restate this Department’s view of the
proposed deal. If Westminster, the LGA and ALG are able to accept the
package proposed this year, and absorb any costs above the £30m earmarked,
the immediate pressure will ease, but the question of the future arrangements
for unaccompanied children remains to be resolved. | cannot accept that the
additional cost of this grant must be found from within this Department's
delegated expenditure limit.

| wonder if we can find a more innovative solution. | should like to explore the
possibility of merging the unaccompanied children’s grant with the other grants.
The proposals from the Treasury indicate a sum of roughly £90m this year for
the adults' grant, and some £70m for the families' grant. The unaccompanied
children's grant, even when increased from its current £3m, is expected to cost
only £21m. If there is scope to achieve savings in unit costs by placing asylum
seekers away from London, there would be scope within a pool of some £180m
to broker savings between the notional grant amounts. For example a saving of
10% on the adults and families grants would yield £16m, which would largely
fund the extra costs of the unaccompanied children's grant. No such
opportunity will exist for this Department, which will have to cut other
programmes to fund the unaccompanied children's grant. This is not something
that, given existing calls on our budget, not least in relation to childrens services
and waiting lists, we could countenance.

If the grant is to remain with us, | reiterate that we could not fund it recurrently
from the current DEL and would therefore be forced, very reluctantly, to revert

EN 20/




to a less comprehensive grant formula which would appear to local authorities
to be acting in bad faith.

| have written in similar terms to Stephen and | am copying this letter to the
Prime Minister, John Prescott, Alistair Darling, other members of HS and Sir

Richard Wilson. r\/\/ q/\—d/{)/?

PAUL BOATENG
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FROM THE DEPUTY PRIME MINISTER | /‘/ffgs

’ D E T R DEPARTMENT OF THE ENVIRONMENT,
TRANSPORT AND THE REGIONS
ENVIRONMENT
I TRANSPORT /) ELAND HOUSE
BRESSENDEN PLACE -

REGIONS

LONDON SWIE 5DU
The Rt Hon Jack Straw MP TEL0171 8903011
Home Secretary FAX 0171 890 4399
Home Office J
50 Oicen Adine™ Cinte OUR REF: PT/PS0O/18780/98
London SW1H 9AT

Q/,_ C\u L\ 21 0CT 1998

ASYLUM SEEKERS SUPPORT PROJECT

Thank you for my copy of your letter of 5 October to Stephen Byers, covering a report on the
new support arrangements for asylum seekers.

I am pleased to see that good progress is being made with the development of the new
arrangements, although I note that much work remains to be done. The arrangements for
providing housing seem pragmatic, and I fully support the proposal to spread the burden and
use accommodation in areas where demand is relatively low. While it is right to expect local
authorities to assist in the provision of accommodation, it is important that the new statutory
obligations placed on them are commensurate with the policy intention that they will be but one
group among a number of housing contributors. A general duty to co-operate, where this is
compatible with their other responsibilities, as proposed in the paper, would seem appropriate.
But the precise nature of the proposed reserve power for the Secretary of State will require
careful consideration, if we are to retain local authorities’ co-operation and goodwill. I
strongly agree that, as you note in your report, proper remuneration for the cost of
accommodation provided under this obligation must be safeguarded. Similarly, I strongly
agree that local authorities will need to be assured of proper compensation for the non-housing
burdens associated with looking after asylum seekers. But as you note in your report, other
colleagues will be responsible for the provision of the other services involved (notably
education and social services) for asylum seekers. My officials are already liaising with yours
on developing the accommodation aspects of the proposals; can I suggest that you also involve
my officials, and the LGA, in further consideration of the non-housing costs? '

The report also touches on your proposals for transitional arrangements pending introduction
of the new arrangements in April 2000. These have been the subject of separate
correspondence, but I will take this opportunity to reiterate my concern about the present
situation and express my support for your proposals under which local authorities would move
towards a more rational system for dispersing and supporting asylum seekers, in anticipation

- of the new arrangements. However, I would be concerned about dispersing asylum seekers
more widely under the current grant regimes. Given the thresholds on the children's and
families' grants, this could actually result in local authorities collectively facing a bigger gap
between funding and expenditure, albeit that this would be split between more authorities than
currently. ; :
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In my reply to your letter of 12 October on asylum seekers support (which concerned the
Westminster court case and the present difficulties faced by local authorities), I asked that DETR
officials be involved in considering possible revisions to the detail of the grant regimes, and I
am confident that we will be able to find an acceptable way forward.

I am copying this letter to the Prime Minister, Robin Cook, Frank Dobson, Alistair Darling, Mo
Mowlam, Donald Dewar, David Blunkett, Ron Davies, Robin Corbett, Derry Irvine, other
members of HS, and to Sir Richard Wilson.

i

JOHN PRESCOTT




CABINET OFFICE €
70 Whitehall, London, SW1A 2AS
Telephone: 0171-270 0400

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

The Rt Hon Jack Straw MP
Home Secretary

Home Office

Queen Anne’s Gate

LondonfSW1H 9A *' Z {  October 1998

ASYLUM SEEKERS SUPPORT PROJECT & ASYLUM AND IMMIGRATION

Thank you for copying me your letters of 5 and 12 October to Stephen Byers, and giving
me the opportunity to see the report on the proposals for the asylum seekers support
scheme.

I note that the proposals include the possible creation of a Next Steps Agency to co-
ordinate provision of accommodation and living essentials to destitute asylum seekers and
to operate the asylum seeker’s budget. I should be grateful if your officials could liaise
closely with mine when developing these proposals. The best way forward on this might
be for the Cabinet Office to be represented on the Steering Group which you have set up to
oversee progress on the project. Could I ask your officials to contact Dr John Fuller (0171
270 5959) of the Efficiency and Effectiveness Group here in the Cabinet Office in this
respect.

I welcome the prominence which your report gives to efficiency and in particular the need
for efficiency targets. With regard to the transitional arrangements, I support your aim to
drive down the unit costs as quickly as possible and would be interested in hearing how you
intend to take this forward.

I am copying this letter to the Prime Minister, John Prescott, Robin Cook, Frank Dobson,
Alastair Darling, Mo Mowlam, Donald Dewar, David Blunkett, ‘Ron Davis, Hilary
Armstrong, Robin Corbett, Derry Irvine, other members of HS, and Sir Richard Wilson.
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Richmond House 79 Whitehall London SW1A 2NS Telephone 0171 210 3000

From the Parliamentary Under Secretary of State

Rt Hon Stephen Byers
Chief Secretary

HM Treasury
Treasury Chambers
Parliament Street
London SW1P 8AG

A

Asylum Seekers
Thank you for copying your letter of 14 October to Jack Straw to Frank.

| am encouraged to have such a positive and quick response, and the offer of
additional access to the reserve is welcome. However, whilst recognising the
conflicting demands on the reserve | have two serious concerns.

Firstly the offer is of a maximum amount. The influx of Kosovan Albanians this
year has already shown how the number of asylum seekers can rise
unexpectedly. The year-on-year increase in applications for asylum between
August 1997, and August 1998 was 23%. The support grants for adults and
families have been funded from the reserve because this was an unforeseen
pressure on this Department's expenditure programme, it is demand-led, and the
numbers may change through the year. To accept now that there are to be no
further calls on the reserve for asylum-seekers could leave this Department
having to absorb the cost of a winter surge in the number of asylum seekers at
the end of the year, without the means to do so.

It is to be hoped that the action now being taken in Kosovo will help to reduce
the current influx of refugees, and that the new arrangements will allow savings
to be made by accommodating more refugees outside London. However it
cannot be taken for granted that circumstances will not arise which increase the
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expenditure on the support grants. | feel that we need to retain some flexibility
around the £30m, whilst placing a ceiling on the unit costs for families,
unaccompanied children and minors which we are offering to local authorities as
a move away from the unfair system of thresholds.

Secondly, | am concerned by the proposal that the recurrent increase in the
unaccompanied children's grant must be met fully from within this Department's
existing expenditure limit.

The offer you have made rightly implies a recurrent higher level of spending on
the unaccompanied children's grant. The numbers of unaccompanied children
and minors arriving in the country has increased very markedly, not because of
the policy of this Department or of Social Services Departments, but because of
external events. | do not believe we should be left to carry the can for this, any
more than local authorities should. The deal which is being struck with the local
authorities involves a complete change in the structure and purpose of this
grant, from a supply-led and narrowly-defined cash-limited grant, to a fairer, but
demand-led grant.

The-implication of the offer is that we would have to find £19m - and possibly
more if current trends continue - out of our existing spending commitments.
This places a considerable degree of political and financial risk - risk which is
substantially outside our control - on this Department, and | do not think it at all
realistic. It also runs counter to the spirit of the agreement with the Home
Office on the support arrangements for single adult asylum-seekers and asylum-
seeking families where, | understand, the baseline funding may be revisited if
the asylum intake is higher than anticipated at the time of the CSR settlement.

If there were to be no recurrent provision for the unaccompanied children's
grant, we would face the choice of cutting our own programmed expenditure on
children's services - as | said in my letter of 12 October, this would contradict
our stated priority of modernising children’s welfare - or reverting next year to
an underfunded grant for unaccompanied asylum seekers. This is not something
we could countenance.

| should of course be happy to discuss this. | am copying this letter to the Prime
Minister, John Prescott, Alastair Darling, other members of HS and Sir Richard

Wilson. \\/5\,\_\, wlﬂ
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FROM THE LEADER OF THE HOUSE
HOUSE OF LORDS

The Rt Hon John Prescott MP

Deputy Prime Minister and

Secretary of State for the Environment,

Transport and the Regions 20 October 1998

Fok ©

\./ -
ASYLUM SEEKERS SUPPORT

I am writing in response to Jack Straw’s letter to Stephen Byers of 12 October concerning
asylum seekers support.

I have one tiny comment. Jack puts down a marker that it would be helpful if the Immigration
Bill could receive Royal Assent before the Summer recess next year. While it was possible to
achieve Royal Assent before the Summer recess this year for Jack’s Crime and Disorder Bill I
cannot at this stage agree to any promises about when the Immigration Bill will receive Royal
Assent next session but I have noted Jack’s wishes in this area.

I am copying this letter to the Prime Minister, Robin Cook, Frank Dobson, Alistair Darling,
Hilary Armstrong, David Blunkett, other members of HS and to Sir Richard Wilson.
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RESTRICTED - POLICY

QUEEN ANNE’S GATE LONDON SWIH 9AT

;18 00T 1998
The Rt Hon Stephen Byers MP —[—— A’L
Chief Secretary to the Treasury Oﬁ

Treasury Chambers

Parliament Street ;&F\J

LONDON
SW1P 3AG

&
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ASYLUM SEEKERS SUPPORT

We spoke on the telephone about my letters to you of 5 and 12 October and |
have since received your letter of 14 October. You indicated that you would be
prepared to allow a claim on the Reserve by the Department of Health of up to a
further £30 million for this current financial year, but that you could not
accommodate the full £40 million which | had proposed.

| am very grateful to you for the way you have addressed this issue so quickly
and | hope that with your very helpful offer we will be able to find a way
forward.

The package | intend to put to local authorities is described below.

Our part
We would revise the funding arrangements as follows:

(a) Single adult asylum seekers; no change for this year - ie a
maximum of £165 per week per single adult asylum seeker payable
under the terms of the National Assistance Act 1948

(b) Families - a unit cost of an average of £230 per week per family.
Assuming 7000 families this represents a total cost of £84 million
(ie £10 million above what we are currently estimating Central
Government would spend on the basis of the current formula and
loophole money, see later).

RESTRICTED - POLICY
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(c) For unaccompanied children we would offer a unit cost of £400
per week for children aged 15 years and under and £200 per week
for children aged 16-17. Since there are 1400 such children with
broadly equivalent numbers in each group, this averages at £300
per week and represents a cost of £19 million more than is in the
current DH baseline.

(d) We would offer an Inner London weighting factor for those inner-
London Boroughs who are currently accommodating families within
their own boroughs. The amount we would pay would be £240
per week for the 2000 families we estimate are currently being
accommodated. However, the £240 per week would apply only to
families who are already in the system and not to any who might
subsequently arrive. We estimate that this would cost an additional
£1 million.

In total, this package would represent an additional cost for the current financial
year of £30 million on the basis of the assumptions set out above. This is
based on the current estimate of singles, families and unaccompanied children
being supported. But | must reserve the option to come back to you again if
there were to be a significant change in the asylum seeker intake, (in the same
way as you have already acknowledged that my baseline for future years may
have to be revisited if asylum intake is higher than anticipated at the time of the
CSR settlement). There can be no question of the Home Office finding any
additional resources this year if we find that the total bill exceeds £30 million.
As you know, | am facing pressures across my programme anyway which |
cannot meet from existing provision. There is no possibility of my adding to this
problem by committing to fund additional asylum support costs.

You asked me whether it was necessary to backdate these payments to the
beginning of this financial year or whether the new unit costs could apply from
now. | have considered this carefully. There is much in what you say.
Councils who have already committed expenditure have done so on,
presumably, on the assumption that grant arrangements this year would be the
same as last year. In a sense, therefore, that money has been spent.
Nevertheless, | believe we must make provision for these new unit costs to
apply for the whole year as a gesture of good faith. First, it is the basis on
which the negotiations have been carried out and it would be very difficult now
to renege on this fundamental aspect. Secondly, if we were to raise the issue
now, those councils who have suffered the greatest burden would see
themselves as continuing losers for the first half of this financial year. That
could well prejudice the agreement. Nevertheless, of course, councils will not
be able to claim any more than they have actually spent. It is interesting to look
at the spread of weekly unit costs for the family grant in 1997/98. There is a
very wide divergence. Many councils are spending considerably less than the
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£230 we are proposing. |intend to stress that councils who are achieving these
lower unit costs should continue to achieve them and not spend-up to the new
level. | also want to see if those councils spending at a higher rate can bring
their unit costs down to the levels of some of the better councils. And | intend
to stress that with a little less than six months of this year to go there is still
plenty of scope for them to make savings and thus reduce significantly their
overall average unit costs for the year.

The £230 per week for families will be inclusive of any “loophole” housing
benefit. The loophole money would not be extra. You have suggested that we
should take the opportunity to close this loophole. As | think you may be
aware, officials from DSS and HO are currently considering the impact of closing
the loophole and | suggest we await their conclusions before deciding how to
proceed.

| think it would be helpful for us all to be clear about the “baseline” on which
you are offering a further £30m. Given that the costs of the grants for singles
and families (under the existing arrangements) are themselves met from a claim
on the Reserve, | am assuming that the “baseline” is the money which DH
would have needed to claim under the existing arrangements for 1998-99,
whatever the level of asylum seeker intake or take-up rate, and that you are
offering £30m on top of that. | have therefore asked my officials to make sure
that systems are in place to calculate what that baseline figure would have been
so that we are all agreed on the figures.

For future years, you mentioned to me on the telephone and have acknowledged
in your letter that the settlement for the asylum support budget may have to be
re-visited given the increase in numbers of arrivals of asylum seekers over that
on which the baseline provision was calculated. Our officials are keeping touch
about this. Of course, we (the Home Office) have already undertaken to set unit
costs which would enable us to live within our baseline, on the assumption that
the asylum arrival rates, take up rates etc on which the baseline was calculated
do not vary significantly.

The unit cost targets | currently have in mind for next year are £150 for single
adult asylum seekers and £220 for families. But we will need to handle this
carefully in negotiation with the local authorities. | propose therefore to indicate
that we would see the achievement of these lower unit costs as a partnership
target between local government and central government. | have in mind that
we would take powers in the Immigration and Asylum Bill, to come into force on
Royal Assent (which | hope would be in July 1999) to enable the Home Office
directly to commission and acquire accommodation which local authorities could
use in discharging their responsibility. | have asked my officials to discuss with
those in other departments whether it would be sensible during the transitional
period from Royal Assent for the National Assistance Act obligations to remain

RESTRICTED - POLICY
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in place, or whether we should create specific transitional duties on local
authorities (which might give us slightly greater flexibility) pending the
introduction of the full asylum seekers support scheme. Meanwhile | would be
looking for an undertaking from the local authority side that they would engage
constructively with my officials in identifying scope for reducing unit costs next
year.

There would, however, be an ongoing commitment in future years fully to fund
the Department of Health for unaccompanied children. Your letter makes no
reference to increasing DH funding for future years. We are proposing an
average unit cost of £300 per week for this year, but | imagine that Frank would
wish to give consideration to ways in which that figure could be reduced for
future years. Nonetheless, he will clearly need a much larger baseline than his
current £3m provision for the future.

The local government side

| shall make it very clear to the Local Government Association and Association
of London Government when | see them that the proposition above is extremely
generous. From their side | will expect:

(a) A clear commitment and indication that they are able to set up and
deliver the clearing house arrangement which we envisage.

(b) Confirmation that they can operate the proposed dispersal
scheme within existing statutory powers.

(c) Full co-operation from the local government side in development of
transitional arrangements and a desire to work with central
government in creating the new asylum seekers support
arrangements.

(d) Agreement to engage constructively in discussions about scope for
reducing unit costs.

(e) Agreement by Westminster to withdraw the case due to be heard
in the House of Lords on 16 November.

Paul Boateng has agreed that the Department of Health would be willing to
withdraw completely from the case (rather than simply defer it) provided | can
assure him that we can clarify the terms of the National Assistance Act in the
forthcoming Immigration and Asylum Bill. Since our legal advice is that we need
to amend the National Assistance Act anyway in order to remove asylum
seekers from its ambit and that the clarification which Paul seeks could be

RESTRICTED - POLICY
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accommodated in that process without significantly extending the scope of the
Bill (though that of course is ultimately a matter for the House Authorities) |
have indicated to Paul that | am happy to accommodate his request.

Conclusion

If we can achieve this arrangement, it will be a significant step forward in
developing new asylum seekers support arrangements and should pave the way
for a very effective transitional phase. Indeed, if we are able to bring in
statutory transitional arrangements on Royal Assent, | would envisage setting up
the new body to oversee the support arrangements much earlier than 1 April
2000. It would then be able to oversee and work with the local authorities in
the non-statutory period, and to be responsible for the transitional arrangements
which would take effect from Royal Assent. We would then be in an excellent
position to move on to the full arrangements from 1 April 2000.

| am copying this letter to the Prime Minister, John Prescott, Robin Cook,
Frank Dobson, Alastair Darling, Hilary Armstrong, David Blunkett, other members
of HS and Sir Richard Wilson.

7/'*~'-.Uu\u
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JACK STRAW
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FROM THE DEPUTY PRIME MINISTER

’ D E T R DEPARTMENT OF THE ENVIRONMENT,
TRANSPORT AND THE REGIONS
ENVIRONMENT
I TRANSPORT ELAND HOUSE
REGIONS BRESSENDEN PLACE
LoNDON SWIE 5DU
The Rt Hon Jack Straw MP TEL 0171 8903011 ke
Home Secretary FAX 0171 890 4399 ,e/ RR
Queen Anne’s Gate '3
LONDON f OUR REF: PT/PS0O/19366/98
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ASYLUM SEEKERS SUPPORT

Thank you for copying to me your letter of 12 October to Stephen Byers. I am also grateful to
Paul Boateng for copying to me his letter of 12 October to Stephen on the same subject.

I am happy to agree to what you propose for trying to come to a deal with Westminster and to
obtain local authorities’ co-operation.

As you know, I fully support your initiative to secure the active participation of the LGA and
the ALG in developing transitional arrangements for the dispersal and support of asylum
seekers pending the introduction of the new support arrangements proposed in the White Paper,
"Fairer, Faster and Firmer - A Modern Approach to Immigration and Asylum". However, the
resource issues are central to the LGA proceeding, and I support your view that it is necessary
to have an agreement on the financial regime if we are to move forward sensibly.

You are right in your assessment that some local authorities, particularly in London are near
breaking point. All destitute asylum seekers who turn to the local authority for help must be
accommodated, one way or another, whether owed a duty under the homelessness legislation
or under the National Assistance Act 1948. The supply of temporary accommodation in
London is at crisis point, and authorities are already having to look beyond their own
boundaries, and in some cases well beyond the local area, to find accommodation. This applies
not only to asylum seekers but also to local residents who need housing assistance and are owed
a duty. As you say this crisis is deepening, with the continuing influx of asylum seekers,
particularly those from Kosovo and Albania.

Finally, I would be grateful if you and Paul could continue to involve my officials on questions
of local authority costs and resources, including the details of support grants.

I am copying this letter to the Prime Minister, members of HS and to Sir Richard Wilson.
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JOHN PRESCOTT
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REFORM OF EXT RADITION LAW
Thank you for copying to me your minute of 19 September to the Prime Minister.

| welcome the recommendations in the Extradition Working Group's report and therefore
support the publication of the report as a consultation document. The proposals to bring our
main Commonwealth extradition partners in line with our ECE partners, by no longer insisting
on the prima facie evidential requirement, is particularly welcome. It is difficult to justify the
imposition of an evidential burden on Canada and Australia when there is no such burden on
requests from ltaly or Spain. In Scotland, the Crown Office is responsible for committal
proceedings in relation to incoming requests. All outgoing requests are also handled by the
Crown Office. There is no doubt that extradition proceedings would be simpler and less costly
if all that was required for both incoming and outgoing requests was a statement of the law
and of the facts, with no requirement to provde sworn depositions of witnesses.

| also welcome the proposals to clarify the respective roles of the Executive and the Courts.
Undoubtedly, there is unnecessary duplication at present whereby the Courts and the
Secretary of State consider the same issues.

| am sending a copy of this letter to the Prime Minister and to the recipients of your letter.

‘fw-s Qancathag |
LR

THE LORD HARDIE
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I have seen Jack Straw's letters to you dated 5 October and 12 October setting

ASYLUM AND IMMIGRATION

out the terms of a possible deal with Westminister and L AAs to agree to join the
Department of Health in seeking to defer the House of Lords hearing on the
National Assistance Act case which is scheduled to be heard on 16 November.

If the appeal goes ahead and DH/Westminister were to win the case it would put
14,000 adult asylum seekers who ceased to qualify for support under the
National Assistance Act out on to the streets. This could necessitate emergency
arrangements which could jeopardise development work on the new support

arrangements.

I note Jack's request for fuller help on costs. My officials are already working
with both Jack's and Frank Dobson's to determine the numbers being supported
under the NAA and the Children Act to establish more precise figures on the
overall costs to Government. They will be in touch with Jack's officials to

discuss what further is required.

{
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Jack's paper assesses the options in the event that the Government wins the
appeal in the NAA case. They are all undesirable and will not be cheap. I

estimate that I would require in excess of £300 million in 1999/2000 to restore
benefits to all asylum seekers. As you well know, I have no spare funds

available to contribute to any such extra costs.

The Government's options appear limited and of course time is running out. I
agree with Jack that the sensible way forward seems to be to strike a deal with
Westminster and the LAAs which keeps any additional expenditure to a

minimum, but helps him move in the direction of the planned new system.

I am copying this letter to the Prime Minisfer, John Prescott, other members of
HS and to Sir Richard Wilson.

T

ALISTAIR DARLING
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REFORM OF EXTRADITION LAW

Thank you for copying to me your minute of 19 September to the
Prime Minister. Officials from the Crown Prosecution Service and the
Legal Secretariat here, were members of the Extradition Working
Group.

[ welcome the report and the proposal to publish it as a consultation
document. As you know, due to the requirements of Irish legislation,
the Attorney General has a particular responsibility in respect of
extradition from the Republic of Ireland under the backing of warrants
system. Although, in theory this produces a “fast track” extradition,
we have experienced considerable delays in securing the return of
offenders caused by delays in the court system in the Republic of
Ireland. This is something you will, no doubt, wish to consider with
our European partners when taking forward your proposals for a “fast
track” extradition procedure with them.

I am copying this letter to the Prime Minister, Robin Cook, HS
colleagues and to Sir Richard Wilson.

%

i ¢
ROSS CRANSTON QC MP
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15 October 1998
MY REF: SF/05

HOUSE OR COMMONS

LONDON SW1A. 0AA
Mir Andrew Walmsley

~ Secretary to IND
Nationality Division
3% Floor, Tndia Building
Water Street
Liverpool LE2 OQN

It .was good to talk to you on the telephaﬁe gbout the case of Mr S P Hindnja and his
farmily which are you dealing with under reference H310363.

{ understand that this matter is gaing 1o bo resolved shortly and that Richerd Hall will
be arranging for the form to be re-eadorsed. -

%
|
Thank you for your help in this matter. . f Gy
With best wishes

Yours sincersly

[t DRz

KEITH VAZ

Leicester Office: 144 Upp Road, Leicester LES, OQF
Telcphane: (0116) 212 2020 Feic -(0116) 212 2121
: Email: kvazmp@housecom.dernon.co.uk
Web: www.liousecom.demon co.uls/kelthivazrmp
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URGENT FAX

P PLEASE PASS TO

| CLARE SUMNEyK

Clare
A copy of Keith Vaz's letter to Andrew Walmsley is attached.

Officials have checked the file, but there is no record of the conversation
referred to in the letter.

Regards

Jane

=D -~




s ~op -
FroM THE DEPUTY PRIME MINISTER {
PO -
&N

’ D E T R DEPARTMENT OF THE ENVIRONMENT,

TRANSPORT AND THE REGIONS

ENVIRONMENT
TRANSPORT ELAND HOUSE
REGIONS BRESSENDEN PLACE

LonDoN SWI1E SDU

TeL: 0171 890 3011

The Rt Hon Jack Straw MP Fax: 0171 890 4399
Secretary of State for the Home Department
50 Queen Anne’s Gate : 150071855
LONDON
SWI1H 9AT

l dE

© WK | Cudrdls ram h‘Okk

@J—«qu\ ;

REFORM OF EXTRADITION LAW
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You wrote to the Prime Minister on 19 September seeking colleagues’ agreement to publish the
report of an interdepartmental working Group on extradition arrangements.

You explained that the UK had yet to ratify to EU conventions on extradition signed in 1995
and 1996, and to do so would require primary legislation. The interdepartmental working
group set up to review UK extradition arrangements, proposed to bring the UK’s main
Commonwealth extradition partners in line with ECE partners by no longer insisting on the
prima facie evidential requirement. The report also suggested that the incorporation of the
ECHR might make it possible to revoke some of the existing legal safeguards in the 1989 Act
and it considered the scope for moving to fast-track systems for all EU countries.

The Prime Minister, Robin Cook, Derry Irvine, Margaret Beckett, Jack Cunningham, Donald
Dewar and Peter Mandelson commented. The Prime Minister said he was cautious about
committing the Government to a full scale review of the law in that area. Having seen the
report, he remained of the view that the scale of the problems did not make it a high priority for
legislation given the other pressures on the legislative programme. Derry agreed that the scale
of the problem did not suggest a need for early legislation, but he and Robin recognised that
unless the legislation was changed it would be difficult to ratify the relevant conventions.
Robin said that given the importance the UK had attached to EU co-operation on crime and
drugs, it wanted to be in a position to ratify the conventions sooner rather than later. Margaret
said that expectations about the timing of legislation needed to be clea ly managed. To that
end, she asked that the phrase ‘when Parliamentary time allows’ be inserted into the text of the
consultation document alongside references to the introduction of primary legislation. Derry
thought the publication of the report as a consultation paper might serve to deflect any criticism
that the Government was not committed to making any necessary changes to the law.

S Jn
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The Prime Minister said there were some issues that needed to be addressed and subject to the .
views of others - notably the Foreign Secretary and the Secretary of State for Northern Ireland;
he would be content for you to publish the report. The timing of publication was a matter for
you, but he said that press officers should liaise. Derry agreed to the publication of the report
subject to the redrafting of the recommendations in paragraphs 122 and 123 about court targets.
He shared concerns, expressed in the report, about the length of extradition proceedings.
However, setting targets for judges to reach their decision might be seen as interfering with the
principle of judicial independence. Judges and Magistrates were increasingly aware of the
need to give their decisions promptly and he and the Lord Chief Justice had in place
arrangements to deal with any High Court Judge who fell short of reasonable delivery. He said
he would be happy to speak of the Lord Chief Justice about the small number of Stipendiary
Magistrates who also dealt with such cases. However, the real problem remained process
rather than any want of judicial expedition. He included a couple of drafting suggestions.

Robin said that there was a risk that in streamlining the procedures the Government would lay
itself open to the charge that EU obligations were forcing the UK to do away with traditional
safeguards afforded to persons facing extradition from this country. He hoped the maintenance
of proper legal safeguards could be stressed when the reforms were presented.

Petér welcomed the report, but pointed out that it did not consider the question of requests for
extradition where the requesting state did not have jurisdiction over the alleged commission of
the offence because it was committed neither on its territory nor by someone with its
nationality. He did not wish the situation to arise in which a person might be extradited where
the requesting state was, in the UK’s view, improperly claiming extraterritorial jurisdiction.
He suggested that your officials should consult with his about whether an improper claim for
jurisdiction should be added to the grounds for non-extradition set out in paragraph 116 of the
report.

Robin said that the complexity and scope of delay inherent in the present extradition
arrangements was an irritant to our relations with other key partners. He and Jack welcomed
the possibility of a fast track system with trusted EU partners. Jack said that with cheap air
travel and confidence in the legal systems of our European partners, he hoped it would seem
possible to move extradition much closer to the co-operative and automatic arrangements, such
as those which exist between England and Scotland, for ensuring the attendance of the accused
at court. This would not necessarily require the accused to be held in custody or even to reside
in the country of trial between preliminary and final hearing. Given appropriate protection on
issues such as political offences, a summons backed by a return air ticket and a hotel voucher
might be a quicker and cheaper solution than present extradition arrangements.

Donald supported the publication of the report. Extradition would be a reserved matter under
the devolution arrangements, but the processing of applications for the extradition of persons
arrested or resident in Scotland would be a matter for the First Minister of the Scottish
Executive. It would be desirable to update the legal framework under which he or she would
operate when circumstances permitted.




No other colleague commented, and you may take it that you have policy agreement to your
proposals, subject to the points made by colleagues.

I am copying this letter to the Prime Minister, Robin Cook, members of HS and to Sir Richard

/T

JOHN PRESCOTT
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The Rt Hon Jack Straw

Secretary of State for the Home Office

50 Queen Anne’s Gate
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ASYLUM SEEKERS

We spoke on the telephone earlier today about your proposals, set out n your letters
of 5 Octobet and 12 October to introduce new arrangements for supporting asylum
seekers who are currently recerving support via the National Assistance Act and the
Children’s Act

As | said when we spoke, I am prepared to offer some help from the Reserve, up to
a maximum amount of £30 million for this year only This 1s subject of course to
Westmmster agreemg to withdraw the House of Lords case, and to you being able
to get agreement to a viable scheme to disperse asylum seekers to other parts of the

country

As we discussed. I think you should consider whether the new arrangements need
to be backdated to the start of this financial year and whether you can get agreement
to lower unit costs Whatever you decide 1 will be unable to meet any further costs
from the Reserve You and Frank will therefore need to meet from existing

provision any additional costs above the £30 million I have offered

SKP 18/igag
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1 fully agree with your mtention to drive down costs in the future Whulst 1t may be
necessary to revisit the agreement on the size of the single asylum budget, 1f the
assumptions on the number of asylum seekers need to be revised substantially, you
will need to achieve lower unit costs consistent with the assumptions used when
agreeing the single budget over the CSR pertod I would therefore expect you to

contaim these costs within your DEL from next year
I strongly believe that we should use this opportunity to close the Housing Benefit
loophole, sice you are proposmg to meet the full cost of asylum seekers to local

authotities  This proposal should take place with effect from 1 April 1999

1 am copymg this letter to the Prime Minister, John Prescott, Frank Dobson, Alistair

Darling and other members of HS and Sir Richard Wilson

STE PHEWRS‘ .
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ASYLUM SEEKERS SUPPORT: WESTMINSTER CASE

The Home Secretary teiephoned Mr Boateng on Tuesday, 13 October to discuss
the situation set out in his letters of 5 and 12 October to the Chief Secretary. In
particular, they discussed the options for the Government in relation to the
forthcoming Appeal to the House of Lords concerning the applicability of

section 21 of the National Assistance Act 1948 to asylum seekers who would
otherwise be destitute. The Home Secretary explained that Westminster were
joined with the Government in this case; that he was trying to identify ways of
persuading Westminster to agree to withdraw from the case; but that he
recognised the Department of Health interest in clarifying the purpose of

section 21.

Mr Boateng confirmed that he would be content for the Government to
withdraw altogether from the case (and not simply defer), provided the
Home Secretary was able to assure him that the provision could be clarified
in the forthcoming Immigration and Asylum Bill.

Officials in the Home Office (including legal advisors) have considered this point
and are of the view that the clarification can be achieved without any significant
extension of the Bill. The policy (for which HS approval has already been given)
of taking asylum seekers out of the scope of the National Assistance Act will of
course require a modification of that Act. That being the case, our lawyers (in
consultation with yours) have concluded that the scope of the Bill is unlikely to
be widened further by the additional element of clarifying the intention of section
21 at the same time. Ultimately, of course, decisions on scope are

9356MG




matters for the House Authorities alone, but given the urgency surrounding the
need to withdraw the Westminster case, the Home Secretary is happy to agree
to the use of the Immigration and Asylum Bill to clarify the purpose of section
21 of the National Assistance Act.

Bob Eagle, who is the project director, for the asylum seekers support project
will continue to keep Nick Boyd in your department up-to-date with
developments.

| am copying this letter to the offices of the Prime Minister, President of the
Council, Chief Whip and Sir Richard Wilson.

ym SM/

MARA GOLDSTEIN

9356MG
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ASYLUM AND IMMIGRATION

I have seen Jack Straw’s letter to you of 5 October. As you would expect, given my
responsibilities for housing and local government, I strongly support Jack’s proposals to defer
the House of Lords hearing on the National Assistance Act, and hope that you will be able to
look sympathetically at the case he makes. Thousands of destitute asylum seekers on the
streets of (mainly) London would be unmanageable, and none of the other options identified in
Jack’s letter appear desirable.

The current system of refunding local authorities up to 80% of costs incurred actually means
that there is a substantial amount of unfunded expenditure by local authorities on asylum
seekers, diverting money from our overall priorities of education and social services. I agree
that whatever future regime is put in place will need to avoid encouraging inefficiency but, as
Jack notes, this could be achieved by setting maximum unit costs.

Finally, as I noted in my letter of 8 September on closing the Housing Benefit and Council Tax
Benefit loophole, the important thing from my point of view is that local authorities are, at the
very least, left in no worse a position than they are already. I would be grateful if Jack could
ensure that, if we are forced into emergency legislation, this is achieved.

JOHN PRESCOTT

I am sending a copy of this letter to the Prime Minister, Jack Straw,other members
of HS and to Sir Richard Wilson.
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ASYLUM SEEKERS SUPPORT: WESTMINSTER CASE

The Home Secretary telephoned Mr Boateng on Tuesday, 13 October to discuss
the situation set out in his letters of 5 and 12 October to the Chief Secretary. In
particular, they discussed the options for the Government in relation to the
forthcoming Appeal to the House of Lords concerning the applicability of

section 21 of the National Assistance Act 1948 to asylum seekers who would
otherwise be destitute. The Home Secretary explained that Westminster were
joined with the Government in this case; that he was trying to identify ways of
persuading Westminster to agree 1o withdraw from the case; but that he
recognised the Department of Health interest in clarifying the purpose of

section 21,

Mr Boateng confirmed that he would be content for the Government to
withdraw altogether from the case (and not simply defer), provided the
Home Secretary was able to assure him that the provision could be clarified
in the forthcoming Immigration and Asylum Bill.

Officials in the Home Office (including legal advisors) have considered this point
and are of the view that the clarification can be achieved without any significant
extension of the Bill. The policy {for which HS approval has already been given)
of taking asylum seekers out of the scope of the National Assistance Act will of
Course require a modification of that Act. That being the case, our lawyers (in
consultation with yours) have concluded that the scope of the Bill is unlikely to
be widened further by the additional element of clarifying the intention of section
21 at the same time. Ultimately, of course, decisions on scope are
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matters for the House Authorities alone, but given the urgency surrounding the
need to withdraw the Westminster case, the Home Secretary is happy to agree
to the use of the Immigration and Asylum Bill to clarify the purpose of section
21 of the National Assistance Act.

Bob Eagle, who is the project director, for the asylum seekers support project
will continue to keep Nick Boyd in your department up-to-date with
developments.

| am copying this letter to the offices of the Prime Minister, President of the
Council, Chief Whip and Sir Richard Wilson.

Yeorurs smcorelsy
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MARA GOLDSTEIN
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The Rt Hon Margaret Beckett MP
President of the Council

Privy Council Office

68 Whitehall

London
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PREPARATION OF BILLS FOR THE SECOND SESSION : IMMIGRATION AND
ASYLUM BILL

Thank you for your letter of 25 September about the preparation of Bills for the
next Session. | am sorry to have missed your deadline for replies. | am writing
separately about the Bill on the age of consent.

| enclose a summary of the likely provisions of the Bill, indicating our current
timetable for sending instructions to Parliamentary Counsel. The first batch was
delivered on 2 October and our aim is to have all instructions delivered by the
end of the month. This is a tight timetable, but it is essential that we introduce
the Bill as early as possible. We have already agreed that it should be subject to
the Special Standing Committee procedure which will add to the timetable. But
more importantly, | believe that we need to be aiming to secure Royal Assent for
this Bill before the Summer Recess 1999.

The current asylum support arrangements are an expensive shambles. We are
working on devising transitional arrangements for the period up to April 2000
when the new scheme should come into operation. In that context, we may
need as early as possible some new transitional powers. If these could be
included in the Bill to take effect on Royal Assent, it would be of substantial help
in driving down costs and securing an orderly transition to the new scheme.
Implementation of that new scheme will in any event be a major project for
which we will need as much time as possible to prepare. Royal Assent before
the Summer would greatly assist that process.

NH
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The way ahead on most issues is clear. The main points requiring some further
work are :

(i) Appeals

We issued a consultation document on which the deadline for
comments is 12 October. Taking account of the responses so far
received, it is pretty clear what is needed. We are preparing
instructions on that basis. There will be some points of detail to
resolve with Derry Irvine.

(ii) Asylum support

We expect that much of the detail of the new arrangements will be
contained in secondary legislation. Even so, the Bill will need to
include some complex provisions to remove asylum seekers from
current welfare benefits and create a robust statutory framework
for the new scheme. My recent report to the Chief Secretary set
out the proposed scheme in more detail and the arrangements for
managing the project, including early finalisation of the instructions.

(iii) Carriers' Liability and Charging

The White Paper said that we would consider the scope for
extending and clarifying existing powers. It is essential that we
amend existing provisions in both these areas in order to provide a
sound legislative framework for the future. | will be pursuing these
matters urgently with John Prescott whose Department has the
main interest.

(iv) Bogus marriages - powers of marriage registrars

In Opposition, we were extremely critical of the previous
Government's failure to tackle the problem of bogus marriages by
strengthening the powers of marriage registrars. There is a
proposal outstanding from a 1990 White Paper to give registrars
powers to require the parties to produce documentary evidence of
age, identity and marital status. Registrars would be able to refuse
to proceed on the grounds that satisfactory documentary evidence
of an individual's legal capacity to marry had not been produced,
but the parties would be able to appeal to the Registrar General.
Such a provision would amend the law in relation to all civil
marriages and so might open the Bill up to amendments on other
marriage issues. | am considering urgently whether there is any
basis on which we could confine an amendment to the immigration
field.

RESTRICTED - POLICY
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Whatever the outcome, | am convinced that we must legislate on
this next Session. Providing powers to require documentary
evidence would not be controversial, and the policy is already
agreed. We can either include the necessary provisions in the
Immigration and Asylum Bill or in a Private Member's Handout Bill.
In order to keep that second option open, and subject to further
consultation with Treasury Ministers who have lead responsibility
for the registration service in England and Wales, | should be
grateful if you would accept this letter as a formal request to add a
Bill on powers of marriage registrars to the Handout list for the
1998/99 Session. If it were not picked up, | would want to include
this issue in the Immigration and Asylum Bill.

You will see from the summary that we currently expect the Bill to comprise
about 65 clauses and about 10 Schedules. We will have a clearer indication
once Parliamentary Counsel has had a first cut at translating the instructions into
draft provisions.

My officials will keep in close touch with yours as the work progresses. | am
copying this letter to the Prime Ministef, the Business Managers and to
Sir Richard Wilson and First Parliamentary Counsel.

e
CEu

JACK STRAW
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SUMMARY OF PROVISIONS OF THE IMMIGRATION AND ASYLUM BILL

Provision Estimated Number
of clauses
(schedules)
A. Instructions provided on 2/10/98
1. Bond Scheme 1
2. Flexibility in operating immigration control 4
3. Employers checks on illegal working 1
4. Deception Offences 1
3. Powers of Immigration Officers -+
6. Statutory rules for management of immigration 8(2)
detention centres/powers of detention custody
officers
{8 Diplomats - giving leave after exemption 1
B. Instructions planned by 16/10/98
8. Immigration and Asylum Appeals, including visitor
appeals and "White List" 10(2)
9. Regulating Immigration Advisers 5(2)
10.  Charging for applications 1
11.  Passenger manifests and exchange of information 3
12.  Judicial element in detention decisions 2(1)
13.  Facilitation offences 1
C. Instructions planned by 30/10/98
14.  Asylum support arrangements : 10(3)
15. Strengthening Carriers' Liability legislation 3
16. Charging powers at ports 1
17.  Carriers to provide escorts for removals 1
18.  Dublin Convention 1
19.  Powers of marriage registrars 1
20.  IND prosecution powers 1
21.  Fingerprinting 1




Provisions Estimated Number
of clauses
(schedules)
22, Power to detain suspected illegal entrants 1
23.  Application forms and certificates 2
24.  Miscellaneous and supplemental 3

TOTAL

67(10)
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SUBJECT: VISA REGIME: POLITICAL REACTION
SUMMARY

1. Only strongly negative reaction from the Nationalists. But
Government yet to respond and reciprocity may be discussed at
today’s Government session.

2. Opposition disappointment but acceptance. Surprisingly
rational Roma reaction and a renewed commitment to tackling the
underlying issues.

DETAIL

3. There has so far been no official and only limited public
response from the Government. Only Prokes (Nationalist member of
the FAC) has spoken out - referring to imposition as a further
application of double standards being used against Slovakia, and a
reflection of deep distrust in the new Government.

4. The opposition (now incoming Government) were primed on the
likelihood of imposition during Hd CED’s visit at the beginning of
September. I took Figel (SDK) through our reasons and reassurances
on 8 October and will be doing the same with Weiss (SDL) on 15
October. The opposition are disappointed but have generally
accepted that this was a practical rather than a political
decision. There has been some criticism of our timing (former
Foreign Minister, now SOP deputy, Hamzik has described the decision
as ‘rash and surprising’) but overall reluctant acceptance and
public pronouncements that this is a legacy of the policies of the
old Government. Kukan (SDK, and front-runner for Minister of
Foreign Affairs) has stated that imposition emphasises that the
Roma question must be an ‘urgent priority’ for the new Government.

5. We will be attending a press conference to be given by one of
the main Roma political parties (Roma Intelligensia) on 15 October.
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Meanwhile in a strangely naive reaction the Roma themselves have
virtually welcomed imposition, claiming that it should serve as
collective guilt to the old Government and a challenge to the new.
They have also stated that the Czech Government should take note and
redouble its efforts.

COMMENT

6. The MFA have put together a paper which may/may not go before
today’s Government session. I have provided guidance on our policy
on gratis issues for diplomatic/service passport holders and
reiterated our justification for non-imposition on the Czech
Republic and Poland - without quoting figures, fewer asylum seekers
as a proportion of travellers and population size and the specific
pressures caused by arrivals of large groups of Slovaks in
August/September. It is clear that at MFA official level the
feeling is against reciprocal action. Their paper allegedly
advocates a ‘reasoned and balanced approach’. Even outgoing State
Secretary Sestak told me he had advised Meciar to ‘leave well
alone’. Meciar and the Government in general have made very few
political statements since the election. If they are to brandish
the visa regime as our condemnation of the new Government then they
should rightly leave a decision on reciprocation to this new
Government. But such logic may be secondary to a knee-jerk
reaction.

7. The opposition and Roma responses are to be welcomed, but no
one should be under any illusions that there is any quick fix.
Initiating the dialogue will not be difficult, progressing it
(particularly with no economic backing) will be.
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ASYLUM AND IMMIGRATION

| have seen Jack Straw's letter of 5 October to you about the problems with the
current support arrangements for asylum seekers. As the support grants to
local authorities are currently this Department's responsibility, and the
unaccompanied children's grant will continue to be ours, | am writing to add my
thoughts. You will recall | expressed concern about the current support grants
in my letter to you of 20 August.

The main concern about the court decisions on the National Assistance Act is
that their effect is to make any adult who is destitute eligible for residential
community care. It is very important that this is clarified. We have chosen the
litigation route to do this because the prospect of legislating in what is
potentially a controversial area has not been attractive. Our handling of the
appeal has been made more complicated by the fact that there have not been in
place suitable alternative arrangements for the 14,000 or so adult asylum
seekers currently being accommodated by local authorities. In view of that, we
are very much in favour of adjourning the House of Lords appeal until such time
as alternative arrangements are available.

Agreement to postpone in February was reached on the understanding (with
Westminster) that the grant for adult asylum seekers would be increased, that
the grants for families and unaccompanied children would be reviewed in an
attempt to reimburse local authorities more fairly, and that we would be
supportive of attempts to distribute asylum seekers more fairly between
authorities, In reality we have only delivered on the first of these points.
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Any action now to secure a postponement, and to secure the co-operation of
local authorities in handling the transition between the current and the new
arrangements will need to improve the current arrangements for dealing with
asylum seekers. Key to this are the issues of the families and unaccompanied
children's grants, and the fairer distribution of asylum seekers between
authorities.

| agree strongly with Jack that we need seriously to take an initiative which
seeks an accommodation with Westminster and the wider local government
community. This is important not only in the context of trying to postpone the
appeal but, perhaps even more importantly, we need an accommodation with
local government in order to secure the co-operation of local authorities in
managing the transition from the current to the new arrangements for asylum-
seekers. The elements of any deal with Westminster are likely to be pretty
much the same as those needed to gain wider local authority co-operation.

It is desirable that more asylum-seekers should be accommodated outside
London; not only would this reduce the cost of support, but it also would relieve
the sheer burden of numbers on London's local authorities. The present
arrangements give non-London authorities absolutely no incentive to co-operate
in any such initiative aimed at families and children. For families they receive no
reimbursement up to the threshold, and have to bear 20% of all costs above it.
For unaccompanied children again they receive no reimbursement up to the
threshold, and can only claim reimbursement for accommodation in foster
families or children's homes above the threshold. Ironically this precludes the
option of supported housing, which may not only be more suitable for older
children, but will also, typically, be cheaper. Any expenditure which qualifies for
the grant will then receive a share of the cash-limited budget of £3m. In fact
the rules are such that last year, although local authorities spent approximately
£10m last year, they were only able to claim £1.6m of the allocated £3m.

This situation is made worse by the influx of unaccompanied children and
minors, especially the large numbers who are coming from Kosovo. The latest
figures show that there are 1,400 such children in London, as opposed to about
350 a year before: you should note that this is more than the 1,000 Jack cites
in his letter. Leaving aside the inherent problems with the grant, the sum of
£3m begins to look very inadequate in the face of this influx. Taken pro-rata,
according to the current numbers, it equates to a little over £42 per child per
week. You will appreciate that this comes nowhere near the true cost of
accommodating and supporting children and teenagers in London.
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One consequence of this is that local authorities in London, and to some extent
elsewhere, are having to raid their children's services budgets, and curtail
planned programmes, to meet the extra cost of caring for asylum-seeking
children. As you know, we have put modernising children’s welfare at the heart
of our national priorities for social services.

The current support grant for unaccompanied children tends to confuse that
message. My judgement is that the pressures on local authorities are such that
we will be in serious trouble if we are not able to increase the funds available
for the unaccompanied children's grant in this year, and recurrently. The influx
of Kosovan refugees in particular is placing London local authorities under
enormous pressure, and costing significant sums of money.

| therefore believe that we need to change the terms of the grant and increase
the amount available. | agree with Jack that the best course is to establish a
unit cost for each unaccompanied child, and to meet that cost. That will be
fairer for local authorities, and it will allow the amount of grant to reduce if and
when the Kosovan influx subsides.

On the question of how much the grant should be, Jack is right in saying that
accommodation in children's homes in London can cost as much as £800 per
child per week. But the cost of accommodation in foster care or in supported
housing is considerably less than this. More work needs to be done on
modelling the costs of changing the grants, but think it sensible to give some
indication of the sort of costs that are likely to arise from putting the support
grants on a fairer footing.

At an average cost of £400, the cost of supporting 1,400 children would be
£29.1m. If the unit cost were £300, it would be £21.8m. The unit cost could
be lower if more children were accommodated outside London, and as much use
as possible were made of supported housing and foster care. A unit cost of
£200 would produce a total cost of £14.6m, and a unit cost of £250 would
cost £18.2m. There was no provision in this Department's budget for this sort
of increase. The recent, and steep rise in the numbers of refugees from Kosovo
was too late to be taken into consideration in the Comprehensive Spending
Review.

As to the other two grants, the Home Office wil become the budget-holder for

these from next April, and so these will become Jack's responsibility, but we
must decide what we can do in the current year.
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| share Jack's view that the adult grant is adequate, and | agree that a unit cost
formula for the families' grant would be an improvement on the current formula,
and would be more likely to facilitate the placing of asylum-seekers outside
London. | support Jack's proposal that this should be pitched in such a way as
to remain within the planned expenditure from the reserve, but this would
depend on being able to direct large numbers of people outside London. If this
were not possible, there would, again, be pressure to increase the grant. My
letter of 20 August illustrated the way in which this would work, and the costs
which would be involved.

My officials are working with Jack's to work up a detailed scheme for the
support grants, and we are consulting with local authority representatives and
Westminster. Work will also need to be done with the local authorities to
overcome the difficulties involved in devising a scheme for better distribution of
asylum seekers between authorities.

If it is not possible to agree an acceptable deal with Westminster, we will
obviously need to look urgently at further options. A unilateral request to
adjourn the appeal, or unilateral withdrawal (on the guarantee that the Asylum
Bill can be used to clarify the National Assistance Act) would need to be looked
at, but this would not guarantee that the case did not still go ahead - and even
if Westminster were to withdraw, we would still need to persuade the House of
Lords, of course.

| am copying this letter to the Prime Minister, John Prescott, Jack Straw, other
members of HS and Sir Richard Wilson.

S Ll

PAUL BOATENG
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ASYLUM SEEKERS SUPPORT

| wrote to you on 5 October, setting out the range of issues currently associated
with asylum seekers support and indicating that | would put a more detailed
proposal to you. In my letter | drew attention to_the current issues of:

a) the impending House of Lords case (scheduled for 16 November)
which if the government were to win could result in 14000 asylum
seekers destitute on the streets (probably) of London.

the serious difficulties which a small number of local authorities
(mainly in London) are facing with the current arrival of asylum
applicants. My assessment, on which | should be grateful for
Hilary Armstrong’s views, is that some councils are near breaking
point and could not cope with any further increase in arrivals; and

the need to get local authorities to work with us in the
development of the new asylum support scheme and in particular,
during the transitional period

This letter now contains:

a) a proposition based on the proposal from the Local Government
Association (LGA) on how we might develop transitional
arrangements for the dispersal and support of asylum seekers
pending the introduction, probably in April 2000, of the new
support arrangements envisaged in the White Paper;




b) an assessment of other possible options which we have considered;

c) an explanation of the reasons for the current level of asylum
applications; and

d) other action which the Home Office proposes to take to try to stem
the flow

LGA proposal for non-statutory agency

The essence of the LGA proposal is:

a) the LGA will invite local authorities outside London to form regional
consortia, each of whom would be expected to take on their “fair
share” of asylum seekers

b) the ALG would set up a London consortia to do the same

c) the current grant arrangements for single asylum seekers, families
and unaccompanied children would need o be based on unit costs
(see below) 7

d) central and local government would need to build up a public
perception that it would not be helpful for the Westminster case to
go ahead.

The LGA proposal does not include a clearing house arrangement as such.
Instead, the LGA would second a few staff to IND in Croydon. There would
then be a network arrangement whereby asylum seekers who turned up at
Croydon would be referred to the appropriate regional consortia who would
arrange accommodation and support. Alternatively, if asylum seekers reported
at inner London councils or at ports there would be a network arrangement
which would enable those councils to disperse the asylum seekers after
assessment to the appropriate regional consortia.

The arrangements would apply only to single adults and families. The LGA
consider that it would not be appropriate for councils to disperse
unaccompanied child asylum seekers. It is, therefore, likely that
unaccompanied children will continue to cluster in a few London boroughs.
That is why ensuring that these children are fully funded (subject to
challenging unit cost targets) is very important. | would, however, be
interested in Frank’s views on whether there is any real bar to the dispersal of
unaccompanied children. After all, since they have travelled from overseas,
are claiming need for protection and by definition have no contacts in this
country, it does not seem unreasonable to suggest that they could be allocated
to regional consortia on the same basis as for adults and families. And if they
are not subject to dispersal we might be creating an incentive for young adults
to claim that they were under 18 in order to be accommodated in London.




The LGA are looking for an arrangement which would cover both this and the
next financial year, taking us up to the point (April 2000) at which the
statutory agency is expected to take effect. There are a number of other
issues, associated with the LGA proposal which my officials would need to
discuss with the LGA to establish the precise means by which the arrangement
would operate. But the LGA need to be persuaded that the resource issues
can be resolved before the will engage in these discussions.

Resources

a) Single asylum seekers: £165/week (ie no change from the present
arrangements)

b) Families: £300/week
c) Unaccompanied children £400/week
Assuming 1400 unaccompanied children asylum seekers at any one time, the

total cost would be £29.12m (ie £26.12m higher than provision in the DOH
baseline).

d) Scope to offset overspends in one group with any underspends in

another.

e) Additional payment to cover the admin costs of the LAs in setting
up a clearing house for the allocation of asylum seekers around the
country?

f) Grant conditions also to cover the position of a child who has been

acknowledged as a refugee such that the LA could get assistance
when that child reaches the age of 18 to assist them to integrate
into the community.

g) a capital grant of £2000 per unit of accommodation, where
necessary, to bring the accommodation back into use.

| understand that the unit cost figures of £300 per family and £400 per
unaccompanied child were late changes to earlier proposals of £250 and £300
respectively and are designed to cope specifically with the difficulties of inner
London councils, particularly Westminster. It is estimated that on the basis of
the current arrangements, the irrecoverable cost to Westminster for
accommodating asylum seekers is £3m It is thought that itk costs of £250
per family and £300 per unaccompanied child would enable Westminster to
recover £1m but that their councillors would not regard that as enough. (I
understand that on average Westminster spends more than £165-250-300 per
week on the three sets of asylum seekers because of the high cost of
accommodation in Westminster). We understand that for Westminster, the
family unit cost would need to be £300 and or unaccompanied children £400.




| think, however, there may be an acceptable compromise. | would propose a
maximum unit cost of £250 per family per week and £300 per unaccompanied
child per week, but that for inner London Boroughs (including Westminster) the
unit cost of families might (on the basis of their higher accommodation costs)
be a maximum of £300 for those families already in the system on the day the
deal is struck, but that for families arriving thereafter, (and who could be
accommodated outside London under the terms of the new arrangements
proposed by the LGA) the unit costs would be £250. | estimate that the cost
of this concession would be an additional £5m.

For unaccompanied children we might suggest a unit cost, for all councils, of
£400 for children aged 15 and under and £200 for 16 and 17 year olds. Since
there are approximately equal numbers of children in each group this would
average out to £300/child.

Additional resources needed

My officials will let yours have a more detailed table which summarises the
information given above and indicates the marginal additional costs for every
£10 variation in unit costs, or every variation of 1000 people. My officials will
also be able to let yours have the results of modelling for future years based on
the proposed unit costs above.

Given that we propose no change to the unit cost provision for single adults,
there should be no additional cost implications.

The proposal that the grant arrangements for families should be changed such
that local authorities could claim £250 per week per family and that inner
London boroughs could claim £300 per week per family for those families who
are already accommodated on the day these new arrangements come into
being is estimated to cost approximately £96 million (including the Housing
Benefit loophole money) in a full year. This compares with a current DH
estimate of £54 million for grant and approximately £20 million for Housing
Benefit loophole.

For unaccompanied children, at a unit cost of £300 per child per week, the
total cost would be £21.84 million, ie “£18.84 million above the £3 million in
the Department of Health grant is fully funded, since there is no intention to
transfer responsibility for unaccompanied child seekers or the associated
budget to the asylum support agency.

The calculations are based on the information | have readily to hand. But it
would be helpful if Frank and Alastair could ask their officials to provide better
estimates of the numbers of single adult asylum seekers for whom local
authorities are providing support under the terms of the National Assistance
Act and the number of family asylum seekers for whom local authorities are
providing support under the terms of the Children Act. It would also be
helpful to have more accurate assessments of the costs which are likely to be




incurred by central government this year under the current arrangements and
how these would compare with what is proposed above.

| realise that the additional resources which would be required under the LGA
proposals would represent a significant extra burden but | believe that it is
essential that these resources are found. If we do not do so we face the
prospect of:

a) Westminster case going ahead — potential for 14000 single adults destitute
on streets of London.

b) London Councils and Dover coming under increasing pressure to
accommodate asylum seekers and the possibility that they might be
overwhelmed with no ability to cope;

c) Bad relations with local government at a time when we need co-
operation for the future;

Driving down unit costs

| believe we need to agree to this approach if we are to achieve the prize of a
smooth transition to the new arrangements. But | would propose that we should
aim to drive down unit costs as quickly as possible. | would want to undertake
that central government, in partnership with local government, would play a full
role in identifying how these unit costs could be reduced. The unit costs to
which the Home Office would need to work, in order to live within our baseline
provision for 1999/2000, are £150 per week per single adult and £200 per
week per family. | would be grateful to know if Frank would be willing to
consider what a reasonable target for a reduction in unit cost for unaccompanied
children should be, though it may be that it would be sensible to continue to
split the unit costs between those who are 15 and under (and who genuinely
need to be placed either in a children’s home or in foster care), and those who
are aged 16-17 and who could reasonably be expected to be placed in a hostel.

Transitional Arrangements in Legislation

It may assist us to drive down unit costs and indeed to enhance the transitional
arrangements if we include specific transitional measures in the Immigration and
Asylum Bill which would come into effect immediately on Royal Assent and take
us forward to April 2000 when the main agency provisions are intended to
begin. Measures | have in mind are:

a) Specific powers for local authorities acting under the National
Assistance Act to direct asylum seekers to live in a particular place;




b) Power to permit local authorities to provide other support for
asylum seekers under the terms of the National Assistance Act for

those who have accommodation (eg staying with a friend or
relative) but no other means of support;

c) Specific powers (if they do not already exist) for the Immigration
Service to direct an asylum seeker to live at a particular address;

d) Powers for the Home Office to enter into contracts directly with
providers for the provision of accommodation packages or other
support services;

e) Powers for Home Office to take over existing contracts which local
authorities have entered into, provided it makes sense in vfm terms
to do so;

f) Powers for Home Office to make this accommodation available to

local authorities for use in accommodating asylum seekers, at no
charge to the local authorities, but on the basis that the local
authorities would then only charge an administration fee for its
work rather than the full unit cost.

All this will need to be worked up and | have asked my officials to take this
forward. It would be desirable for these transitional arrangements to come into
effect as soon as possible. For this reason | put down a marker that it would be
helpful if the Immigration Bill could receive Royal Assent before the summer.

Westminster

The LGA are confident that if we are able to deliver the financial regime they are
seeking, then Westminster would be willing to agree to defer the House of Lords
case. | am in no doubt that it would be altogether better if the case were
withdrawn entirely. | know that Frank is concerned to establish the principle
that the provision in the National Assistance Act which is being used to pay
asylum seekers was never intended for that purpose. | have asked my officials,
consulting his, to establish whether this could be achieved by way of the
Immigration and Asylum Bill. That being the case, | should be grateful to know
if Frank would be content for the case to be withdrawn rather than simply
deferred. We would not want to be in this position with Westminster again.

If the government were to withdraw then we would place Westminster in the
position of having to decide whether to press on alone, with the implication that
if they were to do so and win, they would be responsible for 14,000 asylum
seekers becoming destitute; many of them on the streets of Westminster!

Handling

| hope to have a word with Frank early next week and then perhaps we might
discuss how we take this forward. | would be happy to have a meeting with




you if that would help. Ideally | should like to be in a position to have meetings
as follows:

(a) Wednesday 14 October — see LGA/ALG to ensure they are
committed to the proposals.

Thursday 15 October - invite Mr Caplan (Leader of Westminster
Council) for a private meeting to invite him to agree to defer the
Westminster case.

(c) Friday 16 October — notify DH lawyers to seek a deferral of the
Westminster case.

In the event that we cannot reach agreement, there is an HS meeting scheduled
for Tuesday 20 October and my private office have added this to the agenda on
a contingent basis.

The increase in the number of asylum applications

| thought it might be helpful if | set the above proposals in the context of the
wider picture. In July and August this year, the latest months for which

figures are available, there were 4,215 and 4,420 asylum applications to the
United Kingdom respectively, a rate which would annualise at over 50,000. The
corresponding figures for 1997 were 3,070 (an increase of 37%) and 2,930 (an
increase of 51%) respectively. The increase in asylum applications in July and
August compared with the same months in the previous year was, therefore,
particularly severe, but it will be necessary to see the figures for September
before any conclusions can be reached as to whether these figures are the
manifestation of a new trend. However, what is certain is that there has been a
steady increase in the underlying trend in asylum applications since the early
1990s. During the twelve months to August 1997 the number of asylum
applications to the United Kingdom was 32,325, whereas the total number of
applications in the twelve months to August 1998 was 38,470, an increase of
23%. :

It is still too early to say whether we are seeing a “closing down sale” beginning.
The White Paper, Fairer, Faster and Firmer — A Modern Approach to

Immigration And Asylum, was not published until the end of July and there are
plausible other reasons for the increases in most of the top ten countries. It is
also understood that statistics are up significantly in other European countries
and are at the highest level since December 1994. There is also the real
possibility of a further big surge of Kosovans/Albanian applicants if the situation
in that region continues to deteriorate.




Measures aimed at stemming the flow

These focus on two separate issues; the increase in clandestine illegal entrants
and the increase in the number of asylum claims made on arrival at
United Kingdom ports.

Clandestine illegal entrants

Detections of clandestine illegal entrants have reached record proportions this
year, in 1996 and 1997 around 4,000 were detected, whereas in the first eight
months of 1998 there have been more than 4,470 detections. Clandestine
illegal entrants now represent about 50% of total illegal detections compared
with around 30% in previous years.

A number of proposals are being considered for dealing with the problem. These
include:

e establishment of a clear mechanism for the Immigration Service (IS)
and the police in dealing with clandestine entrants;

e targeting those potential illegal entrants who concealed themselves in

lorries before they reached the United Kingdom;

stationing body detection dogs in France;

attracting private involvement to assist in such schemes;

identifying overseas authorities who were not being helpful; and

the use of language experts to try and distinguish between ethnic

Albanians from Kosovo and Albanians.

Port asylum applicants

The number of asylum seekers applying at port has reached record levels -
there were 2,395 such applications in August and early indications are that
September will be about the same. Steps being taken to stem the flow include:

e the introduction of a visa regime for Slovakia and possibly some other
Eastern European countries;

e the acceleration of the planned expansion of the network of Airline
Liaison Officers to help reduce the number of undocumented
passengers arriving at United Kingdom ports;

e working with other agencies to identify, arrest or disrupt the trafficking
networks, which are responsible for organising an increasing proportion
of traffic;

e the targeting of obvious economic migrants so as to enable quick
decisions to be taken on their asylum claims and benefits cut off as a
consequence; and

o the selective use of detention, particularly potential future large
groups, so as to send out a deterrent message to economic migrants. \\




Other Options in the event that the Government wins the appeal to the House of
Lords in the National Assistance Act case

We have considered what action we might take if we fail to persuade
Westminster to withdraw from the case. No option is particularly attractive.
They are discussed in detail in Appendix 1, but they include:

allowing all asylum seekers to work;

provision of housing only;

restoration of housing benefit only;

short term restoration of benefits;

central government funding for reception centres/hostels;

central government funding to voluntary organisations to provide short
term support to asylum seekers; and

e emergency legislation.

| am copying this letter to the Prime Minister, John Prescott, Robin Cook,
Frank Dobson, Alastair Darling, Hilary Armstrong, David Blunkett, other members
of HS and Sir Richard Wilson.

X'\M Mu’
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JACK STRAW
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APPENDIX 1

CONSIDERATION OF OPTIONS FOR RESPONDING TO A SUCCESSFUL GOVERNMENT
APPEAL IN THE NATIONAL ASSISTANCE ACT CASE

1. GRANTING ALL ASYLUM SEEKERS THE RIGHT TO WORK

Although last July the Court of Appeal overturned the High Oounjudgcmuinc::panelamnwhaxﬂdha‘sin
the Secretary of State’s favour, it has been decided that an asylum seeker should continue, under the employment
concession, fo be granted permission to work if their claim has been outstanding for more than 6 months or,
having been refused asﬂum,theyhavelodgedanam)ealwlﬂchhas not been finally determined, rather than
revert to the original policy whereby only asylum seekers whose claims had been cutstanding for more than 6
mﬂhswereallowedmwork.'l’hisisbecausemgxnnﬁnglwvewappeal to the House of the Lords, the Court of
Appeal agreed to a submission by Counsel for the applicants that the employment concession case should be
linked with the National Assistance Act (NAA) casc because the availability of support under the NAA was
ocnnalxolheSecretalyofSlate’sargwnmtthatthcpoﬁqrofnm allowing asylum appellants to work did not
impinge upon their statulory right to pursue an appeal against the refusal of asylum.

2 Theproposalundr:rt.hisoptionisthatallawlmnseelmrsshouldbeallowedtuwmk.l-lowevw,this
would not be a satisfactory solution to the problem. Despite the employers' restrictions under section 8 of the
Asylum and Immigration Act 1996, there can be little doubt that some of those likely to be evicted if the appeal
is sucoessful are already working illegally, albeit in low paid employment. And even if their situation was 10 be
regularised, many would still be working in jobs in which the pay was so low as 10 be below subsistence level It
also canmot be assumed that all those granted permission 10 work would find a job. There wonld need, therefore,
to be some mochanism in place msupponasylmnseeketswhoweresdﬂvvimomanymhumcatsofm
although there is no way of knowing what the numbers would be and, therefore, the costs. Other than that, this
proposal would incur no costs and, indeed might result in increases tax revenucs..

3. hisdﬂﬁculttogaugemeextenltowhichpemﬁssiontowtkwouldpmvembeaninmﬁvetodahn
asylum. However, the French aftribute the fall in asylum applications from 46,500 in 1991 to 28,900 in 1992
largely to the withdrawal of the night to work from all asylum seekers. This proposal would, however, be cost
neutral.

2. PROVISION OF HOUSING ONLY

Under this proposal, the homelessness legislation would be revised (by secondary legislation) such that those
asylum seckers who had previously been owed a duty under the 1948 Act would be eligible for homelessness
assistance.

2. The main point here is that the provision of housing would provide only half a solution; there are no
powers under the homeleseness legislalion to provide residential accommodation or living expenses. DETR, and
local housing authorities would resist such a use of the homelessness legislation on sumilar grounds to the DoH
objection 10 the use of Lhe 1948 Act: i¢ it is inappropriate, unintended, and would divert Iocal anthority resources
from Lhe normal client groups. This group of asylum seckers are predominantly single adults who are physically
and mentally fit, and it is not the normal purpose o function of the homelessness legislarion to assist this group.
(Rather it’s purpose is to provide a safety nct for families with children and vulnerable individuals) It the
provisions on eligibility were changed to give this group access o the homelessness legislation, actnal
entitlement 1o assistance would rely on a contentious judgement delivered by the Court of Appeal, in a sextes of
test cases brought following the 1996 benefit changes.

3l Local authorities would not be able to take over the existing contracts being operated by social services
departments under the 1948 Act (since the powers under the homelessness legislation do not extend fo such
provision) and they would need to find alternative accommodation. This is not availahle in London, where the
supply of temporary accommodation is already at crisis point.
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4 Thiswouldbenewburdenandamhoriticswouldexpectfulloompensalionoflheousl;ﬂﬂsisxmhkdy
to be less, and could be more, that the £165 per week currently funded by DoH grant for the 1948 Act cases.

3. RESTORATION OF HOUSING BENEFIT ONLY

This proposal has the same problem aslheprovisionofhousingmﬂyinthatmeasylmnmwm!dmbc
provided with the means to subsist. It is also a fact thal because of the loophole whereby some asylum seekers
whom the previous Government had intended should be excluded from entitiement to housing benefit have
resained that entitlement. No funding has been agreed for current DSS programme cost or in Home Office CSR
for the “loophole”. The cost of restoring Housing Benefit only in 1999/00 is in the range of £130m - £175m
depending upon the extent of any pull factor (figures include loophole cases).

4. SHORT TERM RESTORATION OF BENEFITS
This proposal consists of two options:
) {o restore income support only (emergency payments rate); or
(i) {0 restore income support (emergency payments rate), housing benefit and coungcil tax benefit

2 Option(i)is,ineﬁect,thereverseofmcpmvisionofhousingormtmaﬁonofhmsingbmeﬁlintlm
the asylum seeker would be provided with the cash to purchase food and other essentials, but the level of
paymmtwmxldbesolcwastopreventthe asylumseekerbeingabletopayforaccommodaﬁm Again there
ceerns 10 be little merit in a halfivay house position such as this. However, this is not 10 say that the prospect of
cash in hand, even a limited amount, would not prove an incentive for claiming asylum. An illegal entrant who
found himself without any means a[supponnﬁghtﬁndmcproqxectofsomccashanaumc&wmupodﬁm

3 Option (ii) effectively restores the position on benefits to that which existed prior to the changes in
1996. In purely practical terms, il is probably the easiest and, in some respects, therefore, the most affractive of
all the options. But, to restore benefits would be entirely contrary o the Government's policy that asylum seekers
should eventually be excluded from the statutory benefits systemn. Furthermore, without first having in place the
deterrent effect of a much quicker asylum and appeals process, and early prospect of removal, to restore benefits
in this way would, on past evidence, be bound to produce 8 surge in asylum applications. Because of this, DSS
estimate that the cost of restoring the full range of benefits to single asylum scekers would be in the range £195m
_ £245m in 1999/00, ot possibly more depending upon the extent of the pull factor. To restore benefits to all
asylum seekers would cost in the range £285m - £390m 1999/00 depending upon the size of the pail factor.

5. CENTRAL GOVERNMENT FUNDING FOR RECEPTION CENTRES/HOSTELS

The most recent experience in (his area is the four reoeptioncentreswhichwercselupforBosnianxeﬁxgmw
the voluntary scctor, grant-aided by the Home Office. However, these provided only 180 places, not, on the worst
scenario, ‘upwardsof14,000plaoesmatw0\ﬂdbeneoasaryiftheappealwassuomﬁxlThcymalsoﬁmdnd
on the basis that the Bosnians would be in receipt of income supportandhousingbmzﬁlandwwldeﬁeaivdy
self-cater. There is, therefore, mrealpreoedemfmwhatmuldbeneoessaryinﬂwsedmme&which
would be extremely expensive The CSR team estimated a cost of up to £152m per annum, not including the
capital costs that would be incurred

2 It would not, of course, be possible for the voluntary sector 1o set up the necessary accommodation iIn
{he time available. An alternative might be for the Government either (0 requisition buildings for the purpose or
10 find vacant accommodation in the Government estate. However, it is difficult to see how whatever planning
permission might be necessary could be obtained in the time available: il is not unreasonable to presume that
reception centres for asylum seekers would not be universally welcomed by prospective neighbours.
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A There are also the public order risks attached to requinng an casily identifiable group such as asyrum
seekers to live in vulnerable accommodation such as a reception centre or a hostel. Experience in Germany and
elsewhere shows how easily it is for asylum seekers living in hostels to be targeted for violent action by those
who are inclined fo.

6. CENTRAL GOVERNMENT FUNDING TO VOLUNTARY ORGANISATIONS TO PROVIDE
SHORT TERM SUPPORT TO ASYLUM SEEKERS PENDING NEW ARRANGEMENTS

Under this proposal, the voluntary sector eg the Refugee Council or the Red Cross, would be allocated funds for
accommodating people evicted in the event of a successful appeal Section 180(1) of the Housing Act 1996

ides that the Secretary of State.... may give assistance by way of grant or loan to voluntary organisations
concerned with homelessness or matters relating (o homelessness, so there appears to be the pecessary statutory
power. However, the relevant Department would need a Supplementary Estimate and probably an emergency
claim an the Contingencies Fund, pending parliamentary approval of the Supplementary Estimate. This is also
unlikely to be amy less expensive than local authority support and it is unlikely that the voluntary sector woald
have the facility to respond in the time available.

7. EMERGENCY LEGISLATION TO GIVE LOCAL AUTHORITIES POWERS TO LOOK AFTER
ASYLUM SEEKERS PENDING THE SETTING UP OF THE NEW SUPPORT ARRANGEMENTS

The options here are to pass through emergency legislation which would give Social Services Authorities powers
under the National Assistance Act 1948 to provide accommodation solely for asylum seekers who would
otherwise be destitute (but not other groups of people to whom this community care legislation applics). This
would not only be an embarrassment to the Government, having argued that the NAA should not apply this way
to the House of Lords, but it would retain a legislative framework which is in fact a very cumbersorne one for
achieving effective and cheap provision for asylum seekers. For example, it would still not be possible to provide
someone with low level support if they were not being “accommodated” by the LA

2 An alternative roule would be 10 cast emergency legislation so that a power was imroduced for local
anthoritics corporately to make specified provision for asylum seckers (ie cither accommodation and subsistence,
or just subsistence, travel costs ¢ic) who would otherwise be destitute. This would not have the disadvantages of
the NAA route for the Government, andcouldbepmscntadasloddngforwardmth:d&malcmoddbdng
introduced following the White Paper proposals, where LAs corporaicly, rather than the more limvited and
cumbersome social services functions, will be used.

3 The attractions are (hat it would certainly be the least disruptive option for the asylum seckers
concerned, who in most cases would not be required to move - most of the local authorities most heavily
involved in supporting asylum seekers under the 1948 Act are unitary authorities and using B&B and
hostel accommodation. It would of itsclf be unlikely to add significantly to the numbers claiming asylum;
and il would appear to be at least cost neutral.
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FROM THE DEPUTY PRIME MINISTER

TRANSPORT AND THE REGIONS

DEPARTMENT OF THE ENVIRONMEN/

ELAND HOUSE
BRESSENDEN PLACE
LoNDON SWIE 5DU

TeEL 0171 8903011
FAx 0171 890 4399

OUR REF: PT/PSO/17788/98

-3 0CT 1998

)

w O

Thank you for your letter of 18 September, setting out the latest position on applications for

asylum.

I agree with you that the problem of the rise in numbers seeking asylum is particularly acute
in London and I am grateful that you have been able to invoive Hilary Armstrong in your
recent discussions with the LGA and ALG about the particular problems facing the London
boroughs in housing the increasing numbers of asylum seekers.

I am grateful too that you are continuing to in\;olve my officials in contingency planning and
agree that a future meeting of HS to discuss the problems would be helpful.

I have asked my office to copy this for information to Angus Lapsley (No.10), John Grant
(Foreign Office), and to Sebastian Wood (Cabinet Office).

}

JOHN PRESCOTT
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From THE RIGHT HONOURABLE THE LORD IRVINE OF LAIRG

\/C"fp\,
HouUsE OF LORDS,

LONDON SW1A OPW

K~ October 1998

The Right Honourable Jack Straw MP
Secretary of State for the Home Department
50 Queen Anne’s Gate

London

SWI1H 9AT @
Dear Ml

REFORM OF EXTRADITION LAW

I have seen your letter to the Prime Minister seeking approval for the report of an inter-
departmental working group on extradition to be published as a consultation document.

I very much welcome the detailed work that has gone into producing this report. Althcugh a
need to clarify the law in this area has been clearly identified, the scale of the problem does not
seem to point to early legislation. I recognise, however, that if the legislation is not changed, we
may not be allowed to ratify the relevant Conventions. However, the publication of this report as a
consultation paper might serve to deflect any criticism that we are not committed to making any
necessary changes to our law.

I therefore agree to the publication of this report as a consultation paper subject to re-
drafting the recommendations in paragraphs 122 and 123 about court targets. I have no objection in
principle to considering targets for the court process. I very much share the concerns expressed in
the report about the time extradition proceedings take. However, it would not be acceptable to set
targets for judges to reach their decision. This would be seen as interfering with the principle of
judicial independence. Judges and Magistrates are, however, increasingly aware of the need to give
their decisions promptly and the Lord Chief Justice and I have in place agreed arrangements should
any High Court Judge fall short of reasonable delivery. 1 would be happy to speak to the Lord
Chief Justice and invite him to urge expedition on the small number of Stipendiary Magistrates who
deal with these cases. I have no doubt he would co-operate; but the real problem, unfortunately,
consists in process not any want of judicial expedition.

I would be happy for the report to refer to time limits for the listing of cases and 1
understand my officials have provided yours with a form of words which would be acceptable, I
suggest that paragraph 122 of the report should instead read, “we do not, however, see why the
court, or a specialised tribunal, should not have fixed targets for the listing of extradition hearings.
At present, parties may have to wait several months between the lodging of an application or
appeal and the court hearing. We were recently presented with a vivid example of delay from an
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extradition partner...”. Paragraph 123 would read, “We recommend that... consideration should be
given to providing targets for the court or new specialised tribunal which ensure that extradition

cases are heard promptly.”

I endorse that wording and would be
the report is published.

glad if you could ensure that the change is made before

I am copying this letter to the Prime Minister, John Prescott, Robin Cook and HS

colleagues, and to Sir Richard Wilson.

Yours &v/.ev,

Qoyv
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From the Private Secretary 7 October 1998

B@x Qowe,

SLOVAK ASYLUM SEEKERS: VISA REGIME

The Prime Minister was grateful for the Home Secretary’s minute of 3
October and is content for him to impose a visa regime on Slovak nationals in
order to help stem the current influx of asylum seekers.

However, the Prime Minister does feel that it will be important to work
closely with the new Government in Slovakia with the aim of returning to a
situation where a visa regime is unnecessary. They should feel that if they take
effective measures to tackle the underlying reasons for the influx, we will be
prepared to reconsider our position at a later date.

- I'am copying this letter to Peter Unwin (DETR), the private secretaries to

members of HS, Tim Barrow (FCO), Sebastian Wood (Cabinet Office) and Sir
Stephen Wall.

ANGUS LAPSLEY

Ms Clare Sumner,
The Home Office.

RESTRICTED - POLICY
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CZECH AND SLOVAK ASYLUM SEEKERS - VISA REGIME

Thank you for your letter of 2 September to Robin Cook seeking colleagues’ agreement to the
imposition of a visa regime on the Slovaks nationals. I am replying as Chairman of HS. I have
also seen your minute of 3 October to the Prime Minister.

You explained that since 1 June, we had received 1,120 asylum applications from Slovak
nationals avid 342 from Crech natiorals. A number of meacires hod boen intreducrd o trv to
discourage these individuals from coming to the UK, including talks with the two Governments
and intensive media lobbying. However, in spite of the new measures, the influx of Slovak
nationals continued to rise.

The Prime Minister, Alistair Darling, Hilary Armstrong, Frank Dobson and Baroness Symons
commented. The Prime Minister said that he had been reluctant to go down the route you
proposed because he was keen to foster closer relations with both the Czech Republic and
Slovakia. However, he was concerned about the growth in the number of Slovak asylum
applications and agreed that the previous approach of working with the Slovakian Government
was not working.

The Prime Minister agreed with Baroness Symons that although preparatory work on a visa
regime should begin now, a final decision would not be taken until after the Slovak elections,
but accepted that, unless the situation improved quickly, the imposition of a visa regime would
be nicessary. Baroness Symons recommeaded that the Slovak Government should not be told
of any decision to suspend the Visa Abolition Agreement until they were close to
implementation in case it provoked a rush of last-minute applications. Moreover, it would not
be possible to introduce visas overnight and it would probably take at least two months to put
the necessary practical arrangements in place.

o e




In your note of 3 October, you explained that the elections had taken place and the outcome had
been broadly favourable. A visa regime should now be imposed as there was no sign that the
highly organised influx of asylum seekers would cease without such a measure. You had
therefore agreed with the Foreign Secretary that a Direct Airside Transit Visa (DATV) regime
would be introduced for Slovak nationals with effect from 8 October. The necessary Order and
- Statement of Change to the Immigration Rules would be laid on 7 Qctober.

Baroness Symons said that in order to minimise the damage such an action might do to any new
democratic Government and to our bilateral relations, it would be important to make clear to the
Slovaks that the Government would review the requirement regularly and lift it when it was able
to do so. Officials should review the situation and renort to Ministers every six months. There
shouldalsobeapenodofgracedmngwhlchthosewhohadmadetravelamngemcntsm
advance of the announcement were not inconvenienced solely from the lack of a visa. Press
officers would need to liaise about the presentation of this sensitive issue.

Alistair said the growth in the number of Slovak nationals seeking asylum in the UK was a cause
for concern because of the pressure they placed on the benefit system and the asylum application
system. There were also significant pressures on the budget as a result. The Government needed
to.be seen to be tackling the asylum issue as a whole and where abuse was identified, to be
taking appropriate action to remedy it. Frank was also aware that the current influxes were
having a major effect on local authority social services and any measures that would reduce the
burden would be welcomed. :

Hilary said her Department had two main interests in the matter resulting from its responsibilities
for local government and housing on the one hand, and for the transport industry on the other.
In view of the number of asylum seekers arriving from Slovakia, their impact on local
authorities, and the fact that Slovakia is not a major transport partner, she agreed to the
introduction of a visa regime on Slovak nationals. In her letter of 5 October, she said she was
content on this occasion for such a transit visa (DATV) requirement to be introduced. However,
she remained concerned that the imposition of transit visas should not be automatic and each
case should be considered on its merits. In the future, if the imposition of a visa scheme on
Czech nationals was contemplated, it should be discussed with her Department at an early stage
as it could have more serious financial consequences for UK airlines.

No other colleague commented, and you may take it that you have policy agreement to your
proposals.

IamcopymgthxsleﬁertotheaneMimster membersofHSandEAcommxtteesandto
Sir Richard Wilson.

r

JOHN PRESCOTT
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The Rt Hon Jack Straw MP

Secretary of State for the Home Department

Home Office

50 Queen Anne’s Gate

London, SW1H 9AT 6 October 1998

du

I have seen your minute of 19 September to the Prime Minister seeking agreement
to publication, as a consultation paper, of the report of the interdepartmental
working group on this topic. This is a useful piece of work, and I am happy to
agree to publication.

/
REFORM OF EXTRADITION LAW

I particularly welcome exposing the possibility of a fast track with trusted EU
partners, and I hope that imaginative thinking can continue in this area. With cheap
air travel and confidence in the legal systems of our European partners, it would
seem possible to move extradition much nearer to the co-operative and automatic
arrangements, eg between England and Scotland, for ensuring the attendance of an
accused at court as and when the stages of the process require it. This would not
necessarily require an accused to be held in custody or even reside in the country of
trial between preliminary and final hearing. Given appropriate protection on issues
such as political offences, a summons backed by a return air ticket and a hotel
voucher might be a quicker and cheaper solution, compared with the present
extradition arrangements at £30,000 a case.

I am copying this letter to the Prime Minister, Robin Cook , HS colleagues and to

Sir Richard Wilson.
7/,

CK CUNNINGHAM
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CZECH AND SLOVAK ASYLUM SEEKERS - VISA REGIMES

Following Jack Straw’s letter of 2 September about the continuing problem of asylum
claims from Slovak Roma, and my advice to you that the Department should agree to
the introduction of a visa regime on Slovak nationals, Baroness Symons has written
to Jack Straw seeking colleagues’ agreement to impose a transit visa (DATV)
requirement.

| am content that, in this particular situation, a transit visa (DATV) requirement can
also be introduced. However we remain concerned that the imposition of transit visas
should not be automatic, and that each case should be considered on its merits.

| am copying this letter to the Prime Minister, members of HS Committee and to Sir
Richard Wilson.
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HILARY ARMSTRONG

The Rt Hon John Prescott MP
Deputy Prime Minister
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Dear Ken @

Reform of Extradition Law

The President of the Council was grateful for her copy of your Secretary of State’s minute to
the Prime Minister about reforming extradition law.

Mrs Beckett has asked, however, that, as with all other legislative proposals for whicn no slot
has yet been agreed by QFL Committee, expectations about the timing of such legislation be
clearly managed. To this end, she would like the phrase ‘when Parliamentary allows’ to be
inserted into the text of the consultation document alongside references to the introduction of
primary legislation.

I am copying this note to Private Secretaries to the Prime Minister, Deputy Prime Minister,
Foreign Secretary and other members of HS, and to Sebastian Wood.

Yaus
Voﬁu,&

Vanessa Scarborough
Principal Private Secretary

Ken Sutton
PPS/Home Secretary
Home Office

50 Queen Anne’s Gate
London SW1H 9AT
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REFORM OF EXTRADITION LAW

Thank you for letting me see the report of the Extradition
Working Group.

The Working Group has done an excellent job and I welcome the
proposals to simplify and speed up the consideration of requests
for extradition. I am therefore content that the report be
issued for consultation with one possible addition.

The report is silent on the question of requests for extradition
where, in our view, the requesting state does not have
jurisdiction over the alleged commission of the offence because
it was committed neither on its territory nor by someone with
its nationality. I would not wish the situation to arise in
which a person may be extradited where the requesting state was,
in our view, improperly claiming extraterritorial jurisdiction.
Perhaps your officials could consult with mine as to whether an
improper claim for jurisdiction should be added to the grounds
for non-extradition as set out in paragraph 116 of the report.

The official to contact within my Department is:

Mr John Foggo

Head TPElc

Department of Trade and Industry
Room 365, Kingsgate House

66-74 Victoria Street

London SW1E 6SW

Telephone 0171-215 4485

dui

Department of Trade and Industry




I am copying this letter to the Prime Minister, John Prescott,
Robin Cook, Sir Richard Wilson and HS colleagues.

G,

i
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Department of Trade and Industry
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SUBJECT: DUTCH PLANS TO DEAL WITH NEW ASYLUM SEEKERS

Summary

1. Dutch Cabinet agrees to consider instituting a waiting list for
new asylum applicants.

Detail

2. At its reqular meeting last Friday, the Dutch Cabinet agreed in
principle to the introduction of waiting lists for asylum seekers.
This measure was proposed last week by State Secretary for Justice
Cohen to address the problem of overcrowding in reception centres.
Under Cohen’s proposal new applicants for asylum will not be
processed, but put on a waiting list until they can be dealt with.
In the interim they would have to find their own accommodation.
Cohen will provide further details of his plans this week.

3. Concern within the Government has been growing for some time
about the increasing number of asylum seekers. Earlier estimates
that some 33,000 asylum seekers would enter the Netherlands in 1998
have been revised to 48,000. The Immigration and Naturalisation
Service (IND) have warned that next year the figure could rise to
60,000. Reception centres are full and the Government has been
considering setting up tents for refugees whose applications are
being processed.

4. Prime Minister Kok pointed out that the IND can no longer handle
the volume of work. The number of rejected asylum seekers has
dropped from 15 percent to two percent because of the pressure of
work. Kok said that new measures were not intended to deter asylum
seekers from coming to the Netherlands, but admitted it could have a
deterrent effect. Kok urged opponents of the introduction of
waiting lists to come forward with alternatives. Only the VVD
(Conservative Liberals) have so far supported the plans.

5.° Cchen. also wants toc ret
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channels. - MPs have already supported this proposal. However Cohen
also recognised that there were areas t6 which Bosnians really could
not be sent back and that this should continue to be looked at.

6. FCO please advance to Liz Lloyd, No 10 Policy Unit.
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ASYLUM SEEKERS SUPPORT PROJECT

This letter, and the attached report, fulfil my undertaking to let you have a report on the
proposals for the asylum seekers support scheme.

Proposals for changing the arrangements for the provision of support for asylum seekers
were set out in the White Paper, chiefly in chapter 8. As you are aware, the primary
change is to make the Home Office responsible for housmg and other support for asylum
seekers who would otherwise be destitute.

These arrangements cannot, of course, come into effect without legislative provisions,
which will be included in the forthcoming Immigration and Asylum Bill. On the
assumption that the Bill receives Royal Assent in October 1999, we are working on a
planning assumption of the new arrangements coming into force on 1 April 2000.

The report sets out at a fairly high level of detail the way in which we envisage the new
support arrangements will operate. Much of the detail is necessarily still to be decided.
The project is subject to PRINCE project control. - Your officials are kept in touch with
developments, and HM Treasury is represented on the project’s Steering Group.

Work is proceeding on transitional arrangements pending full implementation of the new
arrangements in April 2000. The details are yet to be decided, in part because they
necessarily depend upon detailed knowledge - which of course we do not yet have - of the
operation of the new arrangements. I am writing to you separately about the discussions
which are currently taking place with local authorities in relation to the current situation
in London and the deferral of the Westminster case are designed to encourage the local
authorities to move towards a style of operation which anticipates the new arrangements.

If it would be helpful I would be pleased to submit a further report on the new support
arrangements to you in the New Year. By that time a detailed assessment of the




. 87710/98 13:45 HOME SECRETARY -> PM NO. 401 a2

arrangements will have been completed. This will enable us to address those questions of
particular interest to you which it is not at present possible fully to answer.

I am sending a copy of this letter and the attached report to the Prime Minister,
John Prescort, Robin Cook, Frank Dobson, Alastair Darling, Mo Mowlam, Donald
Dewar, David Blunkett, Ron Davis, Robin Corbett, Derry Irvine, other members of HS,
and Sir Richard Wilson.

Yo
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JACK STRAW
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NEW SUPPORT ARRANGEMENTS FOR ASYLUM SEEKERS:
REPORT FOR CHIEF SECRETARY
PART I: INTRODUCTION AND SUMMARY OF KEY ISSUES

Structure of report
New support scheme for asylum seekers: key objectives and assumptions
Timescales and legislative requirements
Territorial extent
Project management

Asylum Seekers Support Project Team

Steering Group

Consultation Group

Stakeholder Group

Project Plan
Managing the wider strategy
Transitional arrangements
- (i) Period to 1 April 2000
- (ii) From 1 April 2000

Summary of key issues

PART II: COSTINGS
9. Financial allocations and outputs from statistical model

10.  Asylum support budget

PARTIII: NEW SUPPORT ARRANGEMENTS: OVERVIEW AND KEY ISSUES

11. Overview of current asylum support arrangements
12, Overview of proposed asylum support arrangements
13.  Eligibility for support

- Definition of “asylum seeker” under the new arrangements
- Unaccompanied children and adults with minor dependants




- Cut-off point for support e
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14. Removal of existing obligations
15.  Assessment for support
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- Support: basic living needs

17.  Role of existing support agencies
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20.  Review of decision not to provide assistance

- Scope of review
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Annex F National agency: extent of purchaser/provider split




PART I: INTRODUCTION AND SUMMARY OF KEY ISSUES ol

L. Structure of the report

1.1 This report outlines the issues that will need to be considered in taking forward the
Government’s proposals in the Home Office White Paper “Fairer, faster and firmer - a modem
approach to immigration and asylum” for the reform of the support arrangements for asylum
seekers across the UK. Part I sets out key objectives and assumptions, timescales, and project
management details, and identifies the key issues, including the transitional arrangements,
which will need to be addressed in developing the new arrangements. Part II provides details
on costings and the operation of the asylum support budget. Part III discusses in more detail

various aspects of the new arrangements.

1.2 The report is necessarily high level in content. There is still much work to be done on

the detail of the proposals.

2 New support scheme for asylum seekers: key objectives and assumptions

2.1 Chapter 8 of the White Paper sets out the Government’s plans for the reform of the
support arrangements for asylum seekers. The intention is to create a “safety net” scheme of
support for those asylum seekers who would otherwise be destitute, while their application or

appeal is being considered. The new arrangements should satisfy the following objectives:

® to ensure that genuine asylum seekers cannot be left destitute while containing costs

through incentives to asylum seekers to look first to their own means or those of their

communities for support;

[ to provide for asylum seekers separately from the main benefits system; and




® to minimise the incentive to economic migration, particularly by minimising cash

payments to asylum seekers.

2.2 The current support arrangements for asylum seekers are placing a major burden on a
number of local authorities. They are cumbersome and in some cases use structures and
methods of support which were never intended for such purposes. The aim is to develop a
scheme which will streamline the support system; integrate it with the consideration of the
asylum application; and operate a more efficient, focused and purpose designed support

structure.

2.3 The success of the scheme rests on some key assumptions:

@ that the asylum application and appeal process can be reduced to an average of six
months;

[ that the number of asylum applicants does not significantly exceed the current forecasts;
and

@ that the project work can be completed and a new operation agency established within
18 months.

3 Timescales and legislative requirements

3.1 A number of the new support arrangements will require primary legislation. A
summary of the likely scope of that legislation is at Annex A. The current assumption is that an
Immigration Bill will be introduced in the 1998/99 session and is expected to receive Royal
Assent by the end of October 1999. Work on planning the new arrangements will begiﬂ

immediately with a view to producing a fully operational service by 1 April 2000. However,




consideration will be given in the course of the work as to the extent to which the new scheme

could usefully and properly be implemented without the need for legislation, possibly on a pilot

basis, as part of the transitional arrangements.

4. Territorial extent

4.1 The new arrangements will apply throughout the UK. The implications of the
arrangements for Scotland, Wales and Northern Ireland will need to be clarified. In terms of the
legislation that will be required, separate but parallel provisions for Scotland will be needed
where English legislation is being amended. While housing legislation in Northern Ireland is
normally based on that which applies to England and Wales, there are a number of differences

which will need to be taken into account.

S. Project management
Asylum Seekers Support Project Team
adl A project team is being established to consider and resolve outstanding policy issues, to

develop the new support arrangements for asylum seekers and, assuming Parliamentary

approval is forthcoming, to create mechanisms for their delivery. This will include:

o developing new national machinery to plan and co-ordinate overall provision;

& planning and co-ordination of the provision of housing for asylum seekers;

[} developing means of ensuring that other basic needs are met for those in genuine risk of
hardship;




@ devéloping structures for planning and resourcing the operation and for enabling the

exercise of proper financial control of the budget; and

[ integrating the arrangements with the arrangements for consideration of the asylum

application and regular reporting.

5.2  The project team will include secondees from local authorities, the Refugee Council and
DETR. It will work closely with the team which has been formed to take the proposed

Immigration and Asylum Bill through Parliament.
Steering Group

X3 A Home Office-led Steering Group has been established. It includes a representative
from HM Treasury. The Steering Group will meet at regular intervals to review the progress of

the project.
Consultation Group

54  In order to ensure that relevant other government departments are kept informed of
developments, a Consultation Group consisting of officials with a principal interest in the policy
developments has been established. All major papers and progress reports will be copied to the

Consultation Group, thus ensuring that wider government al interests are properly covered.

Stakeholder Group

5.5 A Stakeholder Group has also been established to include those outside government
who it would not necessarily be appropriate to have either on the Steering Group or as regular
recipients of all papers and progress reports, but who have clear stakeholder interests and who

could beneficially input into the development of the project. These wider stakeholder interests




include representatives of local government associations or authorities; ACPO; and

representatives of relevant voluntary or non-governmental organisation (NGO) groups.

5.6  The members of the Group will receive updates of developments on the project to keep

them informed of progress and to enable them to contribute views.

Project plan

5.7 A high level project plan is at Annex B. The plan necessarily makes some assumptions
about the timetable for the proposed Bill, and the nature and organisation of the system to be set

up to provide the support for asylum seekers.

5.8 The project is subject to PRINCE project control. It falls into two broad phases. Phase
1 (policy resolution) will address the major high-level policy issues requiring Steering Group
and Ministerial approval which will need to be resolved before the detailed arrangements can be
developed. A key output of this stage of the work will be the production of a detailed
assessment (in the form of a manual, with process mapping) of the new arrangements by the end
of 1998. Phase 2 (system development) will involve the detailed work associated with the

creation of the support arrangements and the new agency (or other body).

6. Managing the wider strategy

6.1 The new asylum support arrangements are a key feature of the comprehensive,
integrated strategy on immigration and asylum set out in the White Paper. Delivering the White
Paper commitments to speed up the asylum decision and appeal process will be particularly
important for the successful operation of the new support arrangements. Continuing long
delays would make the new arrangements more expensive to operate. They would also
undermine the viability of the new scheme because it would become increasingly difficult to

justify providing all support in kind, particularly for families, over an extended period.




6.2 For these reasons, the implementation of the White Paper measures to reduce asylum
decision times and appeal waiting times will need to be closely co-ordinated with the
introduction of the new support arrangements. The aim must be to ensure that the average
target processing time (decision and appeal) of 6 months can be achieved for the majority of
'abplica.nts to whom the new support arrangements apply. This will have implications for the
transitional arrangements for the new scheme as well as the timetable for implementation of the
new appeals system and other measures (including regulation of unscrupulous advisers and

tighter control of legal aid) to speed up the appeal process.

6.3 Other elements of the strategy bear directly on the operation of the support
arrangements. The single budget will be in place from April 1999, but it will be necessary to
have developed suitable monitoring arrangements in order to use resources effectively and
flexibly having regard to the costs of the system as a whole. Establishing the new integrated
planning process is a high priority, in order both to make best use of any transitional support

arrangements prior to full implementation and to ensure that long-term planning is robust.

6.4  The practical operation of the new support arrangements should, as far as possible, help
to secure other elements of the strategy. For example, the location of accommodation must not
be so remote that it positively hinders or slows down the asylum application and appeal process.

The mechanics of obtaining suppor£ should facilitate regular reporting and help to reduce
absconding, particularly towards the end of the process when removal might be imminent. In
these and other ways, the design of the new arrangements must help to deliver the strategy as a

whole.

7. Transitional arrangements




7.1 It is not possible, at this early stage, to give anything more than a broad overview of

transitional arrangements, the nature of which will necessarily depend in large part upon

detailed information - which is not yet available - about the operation of the new arrangements.

(i) Period to 1 April 2000

1.2 Discussions are taking place with local authority representatives and other government
departments to explore the scope for more flexible and cost-effective ways of using resources
within the current legislative framework to cope with the difficulties caused by the recent influx
of asylum seekers to London and elsewhere. The options which are being considered are also
designed to encourage local authorities to begin to move to a style of operation which

anticipates the new arrangements. I am writing to you separately on this matter.

7.3  The project team is currently working to identify appropriate arrangements for the
transfer of funds to the DSS and DoH following the assumption by the Home Office from 1
April 1999 of responsibility for the costs of supporting asylum seekers. There remain issues to
be decided about whether the HO or the DoH will manage the local authority grant
arrangements (as distinct from being the funder of such grants). Discussion with DoH is

currently taking place on these issues, and it is hoped to circulate proposals shortly.
(ii) From 1 April 2000

7.4  The new arrangements will come into force on 1 April 2000. The main issue still to be

decided concerns the way in which they will be introduced. There are two main options:

) The new arrangements would apply to all asylum seekers from 1 April 2000, with those
on the old systems, as well as those arriving in the UK on or after 1 April, being moved

on to the new arrangements from that date.




(11) To provide for a phased transfer of existing asylum seekers, who would move across to
the new support arrangements within (say) six months from 1 _April 2000. (The transfer
of existing asylum seekers need not entail wholesale moving of asylum seekers: it could

just involve the central agency taking over responsibility for the contracts for support.)

LD [t is likely that option (i) would overburden the new system. With regard to option (ii),
concerns have been expressed that too long a period of “parallel running” may cause difficulties
for the local authorities, who would bear the brunt of double-running administrative systems
and possibly different support regimes applying to different occupants of the same
accommodation. If DoH were still responsible for administration of the existing grants it would
also mean that DoH would be committed for an indeterminate period of time, with annual
negotiations over budget transfers. This work is being taken forward in association with the

current negotiations with other government departments and local authority representatives.

7.6  If, as seems likely, some element of parallel running is found to be necessary for purely
practical reasons, it will be essential in presentational terms strongly to emphasise that the
intention is that all existing applicants, particularly those who would otherwise receive cash
benefits, will go onto the new support arrangements as soon as possible. We should do
everything possible to discourage a potential flood of applications immediately before

commencement of the new system.

8. Summary of key issues

8.1 The key features of the new arrangements, as set out in the White Paper, are:

o “in kind” provision of accommodation and living essentials to destitute asylum seekers;
and
® - new national agency to co-ordinate provision and operate the asylum seekers’ budget.
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8.2 Work is currently being taken forward on a number of policy issues which will require

resolution in time for the legislative process, including:

® cut-off point for support;

® non-compliance with the support arrangements;

® role of national agency in providing support (purchaser/provider spilt);
° back payments for refugees;

[) review mechanism,;

) employment concession; and

& framing of the Home Secretary’s power to direct local authorities.

PART II: COSTINGS

9. Financial allocations and outputs from statistical model

9.1 The latest available costings on the most likely scenarios are at Annex C.

92  The published financial allocations for the asylum support budget are £350/300/250
million over the next 3 years. These figures, however, are provisional, and are subject to
further negotiation with the Treasury. In addition, neither these figures, nor the costings set out

below, make any provision for the administration costs of the body which will manage the

delivery of the statutory support functions.
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93 The latest available costings on the most likely scenarios_suggest that costs will be in the
range of £321/243/219/204 million to £384/336/264/247 million over the next 4 years. further
details are in Annex C. These costs are derived from a statistical model which has been
developed in close co-operation with the Department of Health, the Department of Social
Security and the Treasury. Crucial factors such as take up rates and unit costs have been agreed
with the relevant departments. The costings are, nevertheless, estimates and have all the

inherent uncertainties of any estimates.

9.4  The output from the statistical model is influenced by a number of key factors,
especially asylum intake, processing times and take up rates and the model is updated
periodically in consultation with the appropriate departments to take account of such factors.
Policy options would also have some effect. The impact of a period of grace for unsuccessful

applicants will be costed, but this work has not yet been done.

9.5 Asylum intake has recently sharply increased and the impact of this on longer term

forecasts is being studied. The costings in Annex C do not take account of this.

9.6  There are also other uncertainties. At present the Home Office has no experience about
the real costs of securing accommodation on the short term basis proposed including the extent

to which funding will be required to render vacant housing fit for purpose.

9.7 In due course, a formal budget will need to be agreed between the Home Office and the
Treasury and understandings will need to be reached as to the circumstances in which it would
be reasonable to seek additional resources from the Treasury. Upheavals elsewhere in the world
which lead to increases in the number of asylum seekers beyond forecasts is an obvious
example.

10.  Asylum support budget

12
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10.1  The way the asylum support budget is structured and operated will depend on decisions
yet to be taken, including the status of the new national body which will bear responsibility for
its operation. The main part of the budget will be non-running costs, with some running costs

reflecting the level of work undertaken by the Home Office.

10.2  The body will be required to forecast the number of asylum seekers who might need
support, make the most efficient and economical arrangements for delivering that support and
providing regular forecasts of the resources required. Subject to demand levels, the overall aim
is to reduce the current level of support costs of asylum seekers. The new support arrangements
are to be implemented from April 2000 and a baseline of costs in 1999/2000 will be the
benchmark against which future costs will be measured. A unit cost measure will also be
devised in tandem with a cash limit in order to ensure the continuing efficiency of the operation.

The nature of any efficiency targets will need to be discussed with the Head of the body.

10.3  The resources required by the body will be influenced by the number of asylum seekers
and the speed with which applications are processed. The body will need to be kept in regular
touch with asylum application processing plans and performance in order, among other things,
to have early warning of any potential cost increase in the support budget. Responsibility for

the ‘integrated planning zone’, however, will rest with IND, not the new body.

10.4 One of the key concerns must be to minimise the vulnerability of funding due to surges
in applications or out-turns well above the forecast. The effect would be to increase the
agency’s costs at the same time as there is an increased demand on the IND casework operation.
The best response would be to increase resources for caseworking in order to avoid (expensive)
increases in processing times and therefore in support costs. However, it is not obvious how

that would be funded.
10.5  The forecasting methods cannot be expected to produce “accurate” forecasts, by the very

nature of forecasting. This is particularly true of the asylum application forecasts, partly'

because of the effect of unforeseen upheavals in other parts of the world and partly because the
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methods are based on trend extrapolation and do not incorporate a model of the behaviour being

forecast. 4 i

PART III: NEW SUPPORT ARRANGEMENTS: OVERVIEW AND KEY ISSUES

This section of the report provides a broad overview of the current and proposed arrangements
for asylum seekers and outlines some of the key issues which will need to be considered in
developing the new arrangements, including eligibility for support; provision of
accommodation and basic living needs; delivery of support; development of new national co-
ordinating machinery; and proposals for a review procedure. It is by no means exhaustive.

Much work remains to be done on the detail of the arrangements.
5 17 Overview of current asylum support arrangements

11.1  The current support arrangements for asylum seekers have evolved through the changes
to asylum seekers’ entitlements to welfare benefits in 1996 and, for adults, the intervention of
the courts following these changes. Under the changes to welfare benefits, help for asylum
seekers was generally limited to those who apply for asylum on arrival at a UK port and only

then until the first negative decision on their asylum application.

11.2  Adult asylum seekers without minor dependants not entitled to welfare benefits under
the 1996 changes were effectively put at risk of destitution until in October 1996 the High Court
ruled that local authorities had a duty under section 21 of the National Assistance Act 1948 to
provide care and accommodation to asylum seekers and appellants who were without any other
means of support and who could, therefore, be considered to be a category at risk for the
purposes of the 1948 Act. This was upheld by the Court of Appeal in February 1997. In
Scotland, a similar system of support has been provided by local authorities under section 12 of
the Social Work (Scotland) Act 1968. Unaccompanied children, and families with children;
have been supported under the Children Act 1989 and the Children (Scotland) Act 1995.
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11.3  Because of a loophole in the Social Security Regulations relating to the eligibility of
asylum seekers for Housing and Council Tax Benefits, some asylum seekers who should not
have done so retained entitlement to these benefits despite the changes introduced in February

1996.

11.4 These arrangements place an inappropriate and increasingly unsustainable burden on

local authorities. The Government aims to reduce this burden under the new arrangements.

11.5 A more detailed summary of the existing support arrangements for asylum seekers is at

Annex D.
12 Overview of proposed asylum support arrangements

12.1 The new support arrangements are intended to provide a safety net for those asylum
seekers who would otherwise be destitute. The various aspects of the arrangements will be
discussed in more detail below, but in broad terms, it is envisaged that the new system will

operate as follows:

® An applicant seeking support will approach the Home Office national asylum support
agency either at its headquarters or at another outlet, for example at one of the main
ports of entry. The agency, directly or through another organisation working on its
behalf, will make suitable enquiries about the applicant's circumstances. The applicant

may need to be accommodated locally on a short term basis while this is done.

@ If the decision is to offer accommodation, this may be in any part of the country. Where
possible, however, placements will take account of the value of linking to existing
communities and the support of voluntary and community groups. The applicant must
take the offer of accommodation or leave it. If they decide not to take the offer of

accommodation, they must fund their own arrangements. Rent and related payments
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will go direct from the agency to the landlord, with no cash being given for this purpose
to the applicant. Non-housing provision may be provided, even if the offer of
accommodation is not made. If support is refused, there will be an opportunity for a

rapid independent review of the decision.

Asylum seekers who have initially been refused support, or who have not sought it
initially, for example because they have made arrangements with family and friends,
will be able to come back to the agency if their situation changes, for example if family

or friends are unable to continue support.

An applicant taking up support will be given an identity document (possibly developed
from the existing Standard Acknowledgment Letter) which in effect will be their
passport to support - both accommodation and living needs - during the currency of their
application and any appeal. There will be the opportunity to link this document to any
reporting requirements imposed by the Immigration Service, so that an applicant who

absconded, for example, would have their access to publicly funded support removed.

A final decision on the asylum claim would also cut off support, following a reasonable
period to allow the applicant to make arrangements to leave. Support would not be
available for asylum seekers after the end of that period, although consideration will
need to be given to the needs of those who genuinely cannot leave. (There may well be

a role for the voluntary sector here.)

A summary of the Government’s policies on education for children of asylum seekers and on

access to New Deal employment and training programmes for asylum seekers granted refugee

status or leave to remain is at Annex E.

13

Eligibility for support
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Definition of “asylum seeker” under the new arrangements

13.1 The new arrangements will apply to asylum seekers and their dependants whose
applications or appeals against refusal are awaiting determination, and who would otherwise
experience genuine hardship. “Dependants” means those dependants who have accompanied an
asylum seeker to the UK and who are present during the application process. It does not include
those dependants who may follow on at a later stage once the asylum seeker has either been

accepted on some basis or had their claim refused.

13.2  The general policy is that provision will be available only until the end of the appeal
process. An applicant whose appeal is refused will be given a period of grace (still to be
decided, but 14 days is generally thought to be reasonable) in which to clear effects and leave
the country, during which time they will continue to receive support under the scheme. The

grace period might reasonably begin from the time the applicant is notified of a decision.

13.3  The case where an asylum seeker has exhausted all appeal rights but is unable to leave
the UK for valid reasons (eg. illness) will need to be considered. One option would be to
continue support under the scheme until such time as the asylum seeker is eventually returned,
but a more attractive alternative might be for support to end after the period of grace, and for the

voluntary sector to be responsible for any support thereatfter.
Unaccompanied children and adults with minor dependants

13.4 It will be crucial to ensure that the new support arrangements operate with sufficient

flexibility to allow for the special needs and welfare of children, and to meet the UK’s

obligations in international law.
13.5 Unaccompanied children will not be covered by the new arrangements at any stage.

Provision will continue to be made under the Children Act 1989 and the Children (Scotland)

Act 1995 for unaccompanied children claiming asylum. However, social services departments
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will no longer be expected to provide for asylum seeking families except in cases where the
special health or welfare needs of the child requires a social services response. Appropriate
access to education will continue to be afforded to the children of asylum seekers. It will be
important to clarify the relationship between the new arrangements and the provisions of the
Children Act 1989 and in particular to avoid the risk of families with children being able to

invoke the Children Act provisions as well as, or instead of, the new support arrangements.

13.6  Support (whether under the new arrangements or via the Children Act is yet to be
decided) will continue to be given to families who have lost their appeal and are waiting to

leave the UK.

Cut-off point for support

13.7 It will be necessary to define clearly where the asylum application process ends in terms
of the provision of support. In cases where the applicant has appealed against a refusal of
asylum, it is the dismissal or withdrawal of an appeal, or the grant of refugee status or
exceptional leave to remain or to enter, which should determine the cut-off point for support
(leaving aside, for the moment, the question of a grace period and the implications of the
requirement to allow time in which further appeals can be made (section 33(4) of the

Immigration Act 1971)).

13.8 Clearly, cases which have been referred back by an adjudicator or the IAT to the tier
below for reconsideration will continue to qualify for support. It is less clear that support
should continue to be provided pending determination of a judicial review of a decision of the
Immigration Appeal Tribunal (IAT). It could be argued that a judicial review challenge to a
final determination is an exceptional thing and that the final determination should be considered
as such, and support denied accordingly, unless and until it is disturbed by the courts. However,
this runs the risk of being found to be contrary to the UK’s international obligations. Further
advice will need to be taken on this point. The opportunity for involving the voluntary sector in

any provision of support that might be necessary will also be explored.
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Fresh applications
13.9 It will also be necessary to consider the case of those who make representations to the
Secretary of State following a final refusal or who purport to make a renewed claim while still
in the UK. The Secretary of State may or may not accept the claim as a fresh application, and
recent case law has confirmed that this decision may not be challenged before the Immigration
Appellate Authority. Given that a full appeal process would have been properly completed, it
would seem reasonable in this instance to deny re-entry to the support arrangements unless and
until it was established that there was a fresh application. More generally, the policy is that
support is not intended to be provided to applicants who have previously made an asylum claim
in the UK. It may be desirable to reflect this in the primary legislation, for example by

inclusion of a statutory presumption against providing support in such cases.
Transfer from support scheme to benefits

13.10 It will be essential to define clearly and unambiguously the point at which those asylum
seekers who are awarded refugee status/granted ELR may qualify for benefits (receipt of written
notification is an obvious point), and to set in place fast and efficient notification arrangements.
It will also be essential to ensure that the asylum seeker is notified as soon as possible after the
date of the decision which would give them access to the benefits system. Issues connected
with the transfer between the asylum support scheme and benefits support schemes will require

careful consideration.

14. Removal of existing obligations

14.1 The intention is that in general, asylum seekers should not qualify for benefits while
their asylum application or appeal is being considered, although there are likely to be a number

of exceptions to this rule (see below). Existing benefits support obligations to asylum seekers

(as defined in DSS legislation) will need to be removed. It will also be necessary to disapply
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the provisions in the National Assistance Act 1948 and the parallel Scottish and Northern Irish
provisions, and to remove the entitlement of port application asylum seekers to homelessness
assistance under the Housing Act 1996. Further advice on the ECHR implications will be

required.

142 It is not proposed to amend the Children Act for the transitional phase before
implementation of new Home Office powers to directly support asylum seekers. But once those
powers have been implemented, and following a short transitional period to hand over
responsibility, it is envisaged that the Children Act should be amended and implemented so that
the power (through section 17(6)) to provide assistance in kind or in exceptional circumstances
in cash should be restricted, for asylum seekers, so that such assistance may not be provided on
a regular weekly basis if its purpose is to prevent the destitution of the family (covering normal
subsistence and housing expenses). In such circumstances the power should be limited to short-

term crisis or for the direct support of the welfare of the child only.
143  There will need to be provision in the legislation for exceptions, for example:

® those already granted exceptional leave to remain (which gives access to benefits) but

who are seeking refugee status; and (possibly)

@ others who may be able to qualify for benefit under some status other than asylum
seeker, eg. ECSMA signatory nationals; EU Association Agreement cases; and

signatory nationals of the Council of Europe Social Charter.

There may also be circumstances in which existing benefits should continue to be paid
depending on the stage at which the asylum application is made (eg. to someone who has a
work permit but who has subsequently applied for asylum). Further advice is being sought

about the UK’s obligations in these matters.
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14.4 NHS medical care, state education for children, and access to social services for children
with relevant health and welfare needs and adults in need of care will continue to be available to
asylum seekers and their dependants. Costs incurred in these areas will fall to the relevant

departments and will not form part of the asylum support budget.

13, Assessment for support

15.1 There will need to be a framework for deciding who gets support and who does not.

The objectives are:
® to ensure that no asylum seeker need suffer destitution; and
@ to ensure that assistance is given only to those who have no alternative.

152 In framing the legislation it will be important to ensure that the very -absence of
alternative statutory means of support does not have the consequence that all asylum seekers are

automatically eligible for both housing and basic living needs under the new system.

153 There are likely to be two stages to the assessment. The first, the decision about
whether to provide support, could be completed very quickly. The second stage would involve
assessment of the type and location of accommodation to be provided, including the

identification of special needs. This would probably take more time, but the aim would be to

complete the whole process as quickly and efficiently as possible.
154 The following issues will need to be considered:
® criteria for assessment that an asylum applicant would be without accommodation

and/or would lack the ability to meet essential living needs unless assistance was

provided (this should include allowing people who have initially been refused support to
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come back to the agency if their situation changes, for example if initial support by

family and friends is discontinued during the eligibilityperiod);
@ the development of effective mechanisms for making such an assessment;

® provision of short-term, temporary support (possibly on the basis of “reason to believe™)
pending a decision on eligibility (the issue of who should provide such support is

discussed below); and

o withdrawal/suspension of support following non-compliance with requirements. (eg.
absconding from accommodation, or failure to notify support agency of changes in
circumstances which would disqualify from eligibility for support.) The case of non-
complying asylum seekers with families will require special consideration. A second
issue is whether non-compliance with support arrangements should be a factor in

determining the asylum application.

16. Nature of the support
Support: housing

16.1 The new arrangements envisage that the agency will acquire (either directly or through
other agents) an estate of property for accommodating asylum seekers. So far as possible this

accommodation will be in areas where there is a low demand for accommodation (and rents are

correspondingly lower).

16.2 The accommodation will have to be “appropriate” to the asylum seeker’s needs, and the
requirements of different classes of applicant (eg. those with and without dependant children)
will differ. However, it is expected that one offer will satisfy any obligation owed by the

Secretary of State. Applicants will' have no choice as to accommodation, and it may be
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necessary to move them between different units of accommodation during the course of their

stay.

16.3  Where possible, placements will take account of the value of linking to existing
communities and the support of voluntary and community groups, but this will need to be
balanced against the need to manage stock prudently, to minimise voids, and to cope with

unpredictable flows of new arrivals from unexpected quarters.

16.4  Accommodation will be sought from a variety of landlords in different parts of the
country (including Wales, Scotland and Northern Ireland). This will include spare
accommodation owned by local authorities and registered social landlords (RSLs), and
accommodation in the private sector. It will need to be fully furnished and equipped for use by
asylum seekers. For some single asylum seekers well-managed hostels and bed and breakfast

accommodation may be the most appropriate.

16.5 There will be a general duty on local authorities (and possibly RSLs) to assist in the
provision of accommodation insofar as this is compatible with their other responsibilities - in
effect, where they have spare stock. As a back up to this general provision there will be a
reserve power for the Secretary of State to require the assistance of an authority which has
available, but fails to offer, spare accommodation. The precise nature of this power to require
assistance has not yet been finalised. There would be safeguards setting out the circumstances
under which the power could be used, and requiring proper remuneration to be paid to
authorities affected. In Wales and Scotland the arrangements would need to reflect the
devolved nature of housing responsibilities; and in Northern Ireland, the different organisational
structures which exist for the provision of housing (local authorities have no housing

responsibilities: the Northern Ireland Housing Executive is the single, comprehensive regional

housing authority).
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16.6 The law on security of tenure and eviction will need to be modified to take account of
the temporary status of asylum seekers, and the need to ensure Speedy repossession, both to free

up property for new applicants, and to assist removal from the country.

16.7 Local authorities will need to be assured of proper compensation for the non-housing
burdens associated with additional asylum seekers. The extent to which this is already taken
into account in standard spending assessments will need to be considered, together with the case
for a power to pay specific grant to local authorities (and the voluntary sector) for providing
additional services. Provision will also need to be made to compensate authorities for loss of

council tax that would otherwise be paid.
Support: basic living needs

16.8 This would cover the full range of basic living needs: food, clothing and other
necessities such as toiletries. Provision will also need to be made for the applicant to perform
functions in connection with the pursuit of their application or appeal, eg. the means to keep in
touch with legal representatives and the asylum process, and to attend any interviews or
hearings involving travel. The latter may well involve the making of cash payments. Support
for legal matters etc would also need to be available to someone who needed neither

accommodation nor food support (eg. because they were being looked after by relatives).

16.9 Cash payments might need to vary depending on the nature of the accommodation
provided (eg. hostel or private sector). Consideration will also need to be given to how to meet
emergency/exceptional expenses which cannot be met from the regular income, eg funeral

expenses or maternity costs.

16.10 An important issue will be how the level of support will be determined. In order to
provide a secure basis for the level of provision and to prevent continuous judicial review, it
may be necessary to make some sort of general linkage with the level of basic income support,'

and to provide both for that and for variations on it — eg., for a reduced level where the applicant

24




is living with relations — in regulations. The precise nature of this linkage is yet to be decided,
the value of the support would be lower than income support rates, given the temporary nature
of support for asylum seekers. It will also be necessary to decide whether there will be any
discretion and if so what the extent of that discretion would be. Another issue concems the
needs of particularly vulnerable asylum seekers (eg. those with HIV who need to supplement

diets).

17 Role of existing support agencies

17.1 The voluntary sector will clearly play an important role in the new support
arrangements. It will be necessary to consider the nature and extent of voluntary sector
involvement, in particular for emergency support or exceptional cases. The role of voluntary

organisations in providing support at the end of the asylum process will be explored.

112 Reception services for asylum seekers arriving in the UK, including temporary
accommodation and emergency subsistence payments, are currently provided by a number of
organisations in the voluntary sector (see Annex D). It will be necessary to review the operation
of this aspect of the asylum process under the new scheme, and in particular the role of the new
agency in the provision of temporary accommodation, etc, pending assessment of eligibility for
support but it is possible that it might continued to be provided by the voluntary sector, rather
than by the new statutory scheme. The scope for EU support for reception of asylum seekers

will also be considered.

17.3 In terms of the legislation which will be required, there will need to be a broad power
for the Secretary of State to pay grants to voluntary organisations for any measure to support
asylum seekers that he thinks fit. This would allow provision to be made to enable voluntary
organisations to give support in the event of an emergency. More routinely, this money would
allow grants to be paid to ethnic voluntary organisations providing counselling and support to‘

their own nationals.
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18. Delivery of the support

18.1 The Government has proposed that support for asylum seekers should no longer
generally by founded on cash payments, in order to remove the incentive to economic migration

and reduce abuse of the system. This leaves two main options:
@ vouchers/electronic systems; or
L a mixture of cash and vouchers/electronic systems.

In some cases, however, an accommodation package purchased by the national body (see

below) might cover food and other provision as well, thus reducing the cash or voucher

payment.

18.2  Although the objective will be to minimise the use of cash as far as possible, it is likely
that a mix of vouchers and (limited) cash payments will be the most practical way to cover
provision of certain items. Although it is envisaged that cash may need to be provided for
certain basic living items, it would also be advisable not to rule out the possibility of making
cash payments in respect of accommodation: if all other arrangements fail it may be necessary,
in limited circumstances, to fall back on this. In order to provide maximum flexibility, the
legislation.will need to enable provision to be made in cash, in kind, or in voucher form, or in

any combination of these.

18.3  The project team will investigate the feasibility of a voucher or other non-cash scheme,
including the longer-term opportunities for utilising new “smartcard” technology. (It is of
course unlikely that the introduction of such technology would coincide with the introduction of

the new arrangements, but there is clearly potential for the use of such systems in due course.) . '

Issues will include:
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® production of vouchers;

@ distribution of vouchers to applicants. Delivery will need to be local, using outlets such

as retailers, the Post Office and (possibly) landlords as the agents;

° redemption process (including implications for giving “change”); and
o involvement of retailers in the scheme.
39 Development of new national machinery to co-ordinate provision of support

19.1 The administration and co-ordination of the new support arrangements for asylum
seekers will be undertaken by a new national body. The body will be responsible for the overall

planning and co-ordination of provision, including:

® assessment of asylum seekers to determine their eligibility for support (arrangements
will also need to be made for the assessment, at the point of release, of those asylum

seekers who are released into the community after a period of detention);

°® decision on whether to offer provision;

o provision of eligibility certification (eg photo/identity/smart card);

[ provision and organisation of housing support;

L provision of other support (cash/vouchers), including travel arrangements - to housingv

location and subsequently to keep in touch with asylum application process; and
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) ending of provision at the outcome of asylum application (whether refugee or ELR

status, or application refused).

The new body will also operate the budget and the machinery for administering it (see Part II

above).

19.2 The way in which the new body will work in practice will depend in large part upon
the extent of its purchaser/provider role. A number of the functions described above - for
example, assessment of asylum seekers - might be sub-contracted. Similarly, provision of
housing and other support might be made directly by the agency, or through contracts with local
agencies. This is an important issue which will need to be resolved in the initial stages of the

project. The main options for purchaser/provider models are described at Annex F.

19.3 The extent of involvement of the new agency in the provision of immediate short-term
support pending eligibility assessment will also need to be considered. These services (which
include temporary accommodation and emergency subsistence payments) are currently
provided by a number of voluntary sector organisations (see Annex D), and it may be that this

arrangement should continue in some form or other.

194 The body will be constituted as a Next Steps agency of the Home Office (or part of the
Home Office Immigration and Nationality Directorate) rather than as an executive NDPB, given
the extent to which it will be tied in to broader immigration and asylum policy objectives and
the position of the funding it will administer as the major part of the new Home Office asylum
budget. There will need to be the capacity to switch funds at relatively short notice between the
support machinery and the processing of applications. Whatever the body’s precise relationship
with the Home Office, it will be necessary to consider the role of local authorities and NGOs in

its operation.

19.5 The responsibilities of the new body will extend throughout the UK, although thé

implications of this for Scotland, particularly the issue of how to give the Home Secretary
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powers to make payments to local authorities in Scotland, will need to be considered. The

following issues will also need to be considered in the course of setting up the agency:

L Shape and organisation of the new body. This will depend to a large extent on the
shape of the purchaser/provider split, but one possible model is that of a small
screening and co-ordinating national body, with tiers below of regional co-ordinators

and local providers.

® IT requirements (this is potentially a major issue).
® Location of the new body.
° Nature of links with other organisations (IND, local authorities, OGDs and agencies,

CAB, Refugee groups, “provider groups”, etc). One possibility is the establishment of

an advisory body involving various stakeholders.

20. Review of decision not to provide assistance

20.1 The aim is to create a speedy, uncomplicated procedure for independent review of
refusals of accommodation and/or assistance with living needs. A key objective will be to
ensure that the review has sufficient status and scope to prevent excessive incidence of Jjudicial
review, but without becoming over-complicated and unwieldy. The project team will consult
with colleagues from other departments which operate review or appeal processes in the

welfare/benefit field in developing the new procedure.

Scope of review

20.2 The precise scope of the review is yet to be determined. It will certainly cover the

question of whether or not assistance should be given (in the case of accommodation and/or
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support). It may also need to extend to review of the “appropriateness” of the accommodation
which has been offered, in order to avoid challenges by judicial review. For the same reason, it
may also be necessary to enable the review to look at whether the level of support is correct for

the particular case (although not the question of whether it is sufficient to meet needs).

20.3 There will inevitably be some scope for judicial review on questions of mistake or
interpretation, but as has been emphasised above, a key aim will be to restrict judicial review
challenges. The nature of the review suggésts that many cases are likely to turn on their facts
rather than to any great degree on points of law, so that in practice, recourse to judicial review

should be limited.
Review mechanism

20.4 Considerably more work is required on the detail of the review system, but thinking

thus far suggests that it might have the following features:

L it should be a single tier review (there does not appear to be a need for an avenue of

appeal from the review panel to any new tribunal or to the Court of Appeal);

® applicants should be allowed a limited period (say, 5 working days) in which to

request a review;

o the grounds for requesting a review should be either that the national body’s decision
to refuse support was made without being in possession of all the facts; or a mistake

was made in the applicant’s case; or (possibly) that the award was inadequate;
o an independent review panel composed of a legally qualified Chair and (possibly) a

local authority appointee and a representative from the voluntary sector should be

established.
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® the panel should sit regularly and should be required to issue its decisions as soon as

practicable.

It will also be necessary to consider conditions of appointment and remuneration of the panel

members, and to devise rules of procedure.

20.5 On the basis that the support, like most social security benefits, could be called a civil
right for the purposes of Article 6 of the ECHR, it will be necessary to ensure that the review

procedure complies with this Article.
21. Other issues

21.1 The following issues will also need to be considered in the course of the work to

develop the new support arrangements:
Linkages with enforcement

21.2 Depending on the final form of the scheme adopted it should be possible for the new
arrangements to make a contribution to enforcement potential by linking information about an
asylum seeker’s address to procedures such as reporting requirements operated by the police
and Immigration Service, although the data protection implications of any proposed exchanges
of information will héve to be carefully explored. The project team will also explore with the
Immigration Service the opportunities for linkages with wider enforcement issues, such as IS
plans for reporting centres for asylum seekers in respect of absconder tracing. It will also be
important to establish effective liaison mechanisms between the new agency and other relevant

agencies to ensure smooth transition of responsibilities once an immigration officer has decided

to grant temporary admission.

Monitoring
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213 A sophisticated monitoring system will be required. Amongst other things, it will be
necessary "to monitor the flow of people in and out of accommodation, to ensure that

accommodation is not left empty for significant periods. Arrangements for audit of the system

will need to be considered.

Fraud prevention

21.4 It will clearly be important to minimise the incidence of fraudulent abuse of the
provision on offer, for example illicit sub-letting of accommodation, and the project team will
draw upon the full range of experience of those who currently administer housing and welfare

benefit provision. The integrity of the identity document will be an important factor in reducing

abuse.
Information/data sharing

21.3 Information/data sharing requirements might include the following:

© information on levels of take-up and unit costs;
) periodic surveys of asylum seeker needs for support;
® information on the geography of applicant nationalities in terms of where

accommodation should be located (there is currently no official statistical source able

to meet this requirement);

L devising (in conjunction with others) suitable targets and how these would be reflected

in any sub-contracting of the provision for support;

® establishing and implementing management information for the national agency and

ensuring adequate links with other IT systems for MIS purposes; and
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21.6

information sharing with local authorities, DSS and other bodies.

In drawing up the requirement it will be important to ensure compliance with the Data

Protection Act, and to consider whether any of the information required might be held to engage

Article 8 of the ECHR.
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SUMMARY OF LEGISLATIVE CHANGES REQUIRED

NO. 482

ANNEX A

Provision required

1.

Power to provide or make arrangewments for the provision of support

e Eligibility for support

® Definition of “asylum seeker” for purposes of new arrangements

(] Nature of support:

Accommodation
Essential living expenses

o Nature of discretion re living expenses

2. Powers for Secretary of State to provide support

® Directly by SofS and/or through arrangements made by him with other persons
(eg local authorities, housing associations) in exchange for payment.

S Principles on which SofS may exercise powers in Act

° Level of support (linked to income support)

® SofS can have regard to support it is reasonable for asylum seeker to seek
clsewhere

® Support principally in kind with limited cash benefit

] Asylum seeker to have no choice over accommodation

° Link to reporting/non-compliance

4. Procedure

@ By claim in prescribed manner 10 prescribed person with prescribed supporting
documents

o Power re procedural regulations

8. Right of review of decision not to support

6. Transitional

® Those in receipt of benefit at time of commencement of new arrangements to
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Provision reguired

continuc to be entitled (implications for Scotland)

7 Powers to investigate

® Information from providing bodies

8. Provision of information/information sharing

° To and from the main benefit system, local authorities and possibly IR
9. Offences

© Deception

L Breach of regulations

10. Recovery of overpayments

11. Financial provisions

® From consolidated fund

® Overpayments returned

® Power to reimburse providers

@ Power to give indemnity to providers

® Wider power to fund providers to allow for their administrative costs

12 Local authority provisions

o Powers to provide accommodation to asylum seekers

o Powers to enter into arrangements for asylum seeker support with SofS?
® SofS’s ultimate power to direct such provision

® Council tax

(Tmplications for Scotland)

13. “Corporate powers”

o If HO agency/part of IND, SofS must be deemed to be corporation sole; have
power to acquire land/leases; and power to enter into contracts and acquire

NO. 402
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Provision required

property in connection with arrangements for support of “asylum seckers”

Severance of “asylum seekers” from main benefit legislation
Replace s 11 96 Act with specific exclusion
Backdated payments for those recognised as refugees

Asylum seekers with another status may benefit by virtue of that other status (eg.
ELR/ECSMA?)

Amendment to NA Act 1948, Order made under section 12 of Social Work
(Scotland) Act 1968 and the Northern Ireland provisions

Ammendment to the Children Act 1989 and the Children (Scotland) Act 1995

Repeal existing homelessness provision re asylum seekers/exclude from
Housing Act

Landlord and tenant provisions re accommodation provided under scheme
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ANNEX B
ASYLUM SEEKERS SUPPORT PROJECT: HIGH LEVEL PLAN
Phase 1: Policy Resolution
September 1998
l. Production of high level overview report for the Chief Secretary.

Qctober 1998

2. Finalising instructions for legislative requirements associated with the support
arrangements.

October - December 1998

3. Resolution of major policy issues including:
(a) nature of agency (size, purchaser/provider split etc)
(b) nature of housing and other support arrangements
(c) general overview of operation of system

Phase 2: System devclopment

January - June 1999

4. Participate in work associated with parliamentary scrutiny of the Immigration and
Asylum Bill.

L5 Develop detailed arrangements associated with:
(a) agency structure (accommodation, finance, staffing, linkages)
(b)  housing arrangements - potential contractors extent of packages

©) other support arrangements (voucher schemes, use of cash).

luly - December 1999

oS
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6. Detailed planning for agency opcration (construction of framcwork document, business
and corporate plans).

January - March 2000

74 Appoint senior staff. Recruit general staffing. Ensure accommodation 1s available.
Undertake appropriate training. Prepare for operational start I April.
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QUESTION TIME/ ANY QUESTIONNETC

A couple of recent requests for briefing for Ministers appearing on Question Time and
Any Questions have omitted to include fax nurbers to which briefing can be sent.
This is just a gentle reminder to colleagues than when briefing is requested, the

inclusion of a fax number is very helpful.

] am copying this request to Private Secretaries to other Cabinet Ministers

7

PATRICK SOUTH
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ANNEX D
SUMMARY OF EXISTING SUPPORT ARRANGEMENTS FOR ASYLUM SEEKERS

Social welfare benefits

Under the Social Security (Persons From Abroad) Miscellaneous Amendments Regulations
1996, which came into force on 5 February 1996, and which were confirmed by the Asylum and
Immigration Act 1996, a person is no longer entitled to receive income support, housing benefit,
council tax benefit or jobseeker's allowance if, from 5 February 1996, he/she applies for asylum
after arrival in the United Kingdom.

However, a person who claims asylum at a United Kingdom port on arrival is entitled to receive
those benefits until such time as an initial decision is taken on his/her claim for asylum. All
persons in receipt of benefits immediately prior to S February 1996 continue 10 receive those
benefits until an initial decision is taken on their asylum application or, if they had an appeal
outstanding, until the next negative decision.

A person who is granted refugee status can claim an urgent cases payment of income support
retrospectively for the period they were denied benefit as an asylum seeker. The claim must be
made within 28 days of being notified of their refugee status. The urgent cases payment of
Income Support can be awarded for the period from the date of the claim of asylum (in-country
case), or the first refusal of the asylum claim if the asylum claim was made on arrival to the date
refugee status was recorded. No payment can be made for any period prior to 5 February 1996.

Persons granted asylum or exceptional leave to enter or remain are eligible for the full range of
benefits as a UK citizen.

Homelessness assistance

Under the Homelessness Regulations 1996, made under powers contained in the Housing Act
1996, the same categories of asylum seeker are eligible for assistance under the Housing Act
1996 as are eligible for social welfare benefits under the Social Security Regulations. In
particular, this has the effect of aligning entitlement to assistance under the Housing Act 1996
with entitlement to housing benefit and council tax benefit.

Upheaval declaration

Under powers contained in the Social Security Regulations and the Homelessness Regulations,
a person becomes an asylum seeker for the purpose of these regulations, that is they become
entitled to receive social welfare benefits and to assistance under the Housing Act 1996, if,
while they are present in the United Kingdom, the Home Secretary makes a declaration to the
effect that the country of which the person is a national is subject to such a fundamental change
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in circumstances that he would not normally order the return of the person 10 that country. The
claim for asylum must be lodged within three months of the date of the declaration.

Child benefit and other allowances

Under the Child Benefit Regulations, made under section 10 of the Asylum and Immigration
Act 1996, and which came into force on 7 October 1996, only those persons from abroad who
are setiled. or who have been recognised as refugees or who have cxceptional leave to remain,
are entitled to receive child benefit. However, anyone in receipt of child benefit prior to 7
October 1996 will continue to receive the benefit until such time as entitlement to it is reviewed
in the normal way. The 1996 regulations also introduced an immigration test into the eligibility
for entitlement to the following: Disability Living Allowance, Invalid Care Allowance,
Attendance Allowance, Severe Disability Allowance, Disability Working allowance and Family
Credit.

The Children Act 1989

Under the Children Act 1989, local authorities have a duty 10 provide services for children in
need. This includes under section 17 a general duty to provide services to safeguard and
promote welfare and under section 18 a duty to provide day carc facilities. Furthermore, any
service provided by an authority in the exercise of functions conferred on them by section 17
may be provided for the family of a particular child in need, or for any member of his family, if
it is provided with a view to safeguarding or promoting the child's welfare, irrespective of the
jmmigration status of the child.

The National Assistance Act 1948

In August 1996, four asylum seekers, whose applications had been refused and who, as a
consequence, had had their entitlement to benefits withdrawn, challenged the decision of the
respective local authorities where they were resident to refuse to provide them with care and
accommodation under section 21 of the National Assistance 1948. Section 21 provides that:

“(1) It shall be the duty of every local authority, subject o and in accordance with the
provisions of this part of this Act, 10 provide -

(a) residential accommodation for persons who by reasons of age, infirmity or
any other circumstances are in need of care and attention which is not otherwise

available to them..."

In October 1996 the High Court found in favour of the applicants and this was upheld by the
Appeal Court on 17 February 1997. Leave to appeal to the Tlouse of Lords has been granted,
although the hearing, which was scheduled for 8/9 February 1998, was adjourned. Westminster
City Council have, however, applied for the hearing to be re-scheduled and one has been set for

16 November.

P11
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A High Court judgement in July 1997 confirmed the DoH view that assistance under the 1948
Act must be provided in kind by local authorities and not by way of cash payments. This
judgement was upheld in the Court of Appeal in July of this year.

Housing Benefit loophole

A loophole has occurred in the Housing Benefit and Council Tax Benefit regulations following
the failure to make similar amendments 1o those made to the Income Support regulations in
1996 which removed access to the benefit system for certain categones of persons from abroad.

As a result, a nwnber of people retain access to Housing Benefit and Council Tax Benefit
although they are no longer entitled to Income Support or Jobseeker’s Allowance.

A Person From Abroad is defined in Regulation 7A of the Housing Benefit (General)
Regulations, but the definition does not cover a person who has been granted temporary
admission, nor some other categories of persons for whom access 10 Income Support and
Jobseeker’s Allowance has been withdrawn. This means that these people remain entitled to
Housing Benefit and Council Tax Benefit although it was intended that they be excluded.
These include:

& a person on temporary admission;

® a person subject 1o deportation or removal as an illegal entrant where action has been
deferred in writing (in effect anyone who has made representations against removal and
who is not detained);

a person allowed to remain in the UK pending an appeal, or whilst awaiting the outcome
of an appeal, under the Immigration Act 1971; and

a person who has no right of appeal under the Immigration Act 1971, but who is

allowed to remain in the UK whilst the Secretary of State considers representations
made by, or on behalf of, the person.

Reception and settlement services

The Home Office currently spends about £1.5 million a year on the following organisations to
provide reception services for asylum seekers arriving in the UK:

(A) Refugee Arrivals Project: provides reception services at London’s airports for asylum
seekers who have no funds, no contacts in the UK and (usually) do not speak English.

(B) Migrant Helpline: provides reception services for asylwn seekers arriving at the Channel
Ports.

(C) Children’s Panel: provides specific services for unaccompanied refugee children.
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The services provided by these organisations include temporary accommodation and emergency

subsistence payments. Although these organisations are in receipt of funds from other sources
they are, in practice, wholly dependent on the Home Office for their funding.
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ANNEX E

SUMMARY OF ONGOING EDUCATION, EMPLOYMENT AND TRAINING
PROVISION

Education

Local education authorities (LEAs) have a duty under section 13 of the Education Act 1996 to
secure that efficient primary, secondary and further education is available to meet the needs of
the population in their area. Section 14 of the Act places LEAs under a duty to secure that
education is available for all children in their area of compulsory school age (5-16), appropriate
to their age, abilities and aptitudes. This duty applies irrespective of a child’s immigration
status or rights of residence in a particular location and would thus include children of asylum
seekers.

Additional support may be provided to LEAs for children of displaced persons with additional
educational needs, eg. for those whose first language is not English, through a specific grant
programme funded under section 11 of the Local Government Act 1966. Support is also
available for the education of displaced persons under section 488 of the Education Act 1996,
which is available 1o those children of displaced persons “for the time being resident in the
camp or other accommodation or establishument provided for refugees or for displaced or similar

persons”.
Employment and training

The Government’s employment and training programmes ar¢ open to asylum seekers and
refugees with limited, exceptional or indefinite leave to remain in the UK, provided they have
been granted permission to work by the Home Office and fulfil the cligibility criteria which
apply to all UK residents.

The New Deal programmes are part of the wider Welfare to Work strategy and receipt of the
Jobseeker’s Allowance (JSA) counts towards eligibility for the programmes. To be eligible for
JSA, asylum seekers/refugees must fulfil the normal labour market declaration that they are
available for and actively seeking work.

Basic eligibility for the New Deal for young people is that applicants are 18-24 years old and
have spent six months both unemployed and claiming JSA. Refugees/asylum seekers whose
first language is not English may have early access to the programmes.

Basic eligibility for the New Deal for people aged 25 plus is two years unemployed but people
who are considered to be at a disadvantage in the labour market may enter afler one year of
claiming JSA. One disadvantage is the absence of English as a first language. Asylum seekers
may also count periods in receipt of income towards the two year qualifying period for the
education and training measwures of the New Deal 25 plus
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‘ Asylum seekers/refugees may enter Training and Enterprise Council (TEC) programmes for
adults and young people. Those with a severe need for English for speakers of other languages
(ESOL) tuition may have early entry to programmes.




'g7-,10/98 14:38 HOME SECRETARY > PM

ANNEX F

NATIONAL AGENCY: EXTENT OF PURCHASER/PROVIDER SPLIT

The determination of the extent of the purchaser/provider split is an important issue which will
need to be resolved over the next few months. Extreme and mid-point options are:

Option A: Wholly contracted out

The HO contracts out to one or more suppliers to provide a fully comprehensive scheme, based
on (for example) a set price per asylum seeker per week.

Option B: Wholly in-house

The HO sets up an agency which acquires and provides all the services (housing, support, local
payment centres etc) as part of its own operation.

Option C: “Mixed approach”: agency co-ordination with service clements bought in

The central agency might provide some services directly, and co-ordinate the provision of
others by other agencies. For example, it might have agreements with:

@ IND asylum section - to provide a photo/identity card to the asylum seeker at the outset;

e Local authorities/ housing associations/voluntary organisations to provide
accommodation packages, although accommodation could also be purchased directly by
the national agency; and

® Post Office, banks etc, to provide vouchers/cash.

The new arrangements must be flexible, workable, and sensitive to local conditions.
Preliminary thinking suggests that Option C seems most likely to fit these criteria. The other
advantages of a mixed approach are the opportunities it provides to utilise existing expertise;
apply competitive tendering processes; an enhanced ability to meet different needs; and
flexibility within a framework of national standards.
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SLOVAK ASYLUM SEEKERS: VISA REGIME

I was very grateful for your support, and that of HS colleagues, for the proposal in my
minute of 2 September concerning the imposition of a visa regime on Slovak nationals. It
was left that whilst preparatory action would begin straight away we would not take any
action until after the Slovak elections.

2 Now that the elections have taken place, with I understand a broadly favourable
outcome, I believe that it is imperative that we move as quickly as possible to impose a visa
regime. There is no sign that the highly organised influx of Slovak asylum seekers will cease
without this measure. I have therefore agreed with the Foreign Secretary that a visa regime,
together with a simultaneous Direct Airside Transit Visa regime, will be introduced for
Slovak nationals with effect from 8 October.

3 I shall be laying the necessary Order and Statement of Change to the Immigration
Rules on 7 October.
4 I am sending a copy of this minute to the Deputy Prime Minister, the Foreign

Secretary, members of HS and to Sir Richard Wilson and Sir Stephen Wall.

hids
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October 1998
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Reform of Extradition Law

Replies or nil returns were requested by 2 October on
the Home Secretary’s minute to the Prime Minister of
19 September seeking agreement to publish a consultation
paper concerning extradition law. We have also seen the
Prime Minister’s response (Angus Lapsley’s letter of
24 September to you). We welcome publication of the
interdepartmental working group’s report.

The complexity and scope for delay or obstruction
inherent in our present extradition arrangements are
undeniably an irritant in our relations with other key
partners, including the United States and the EU. The
report’s examination of a fast-track procedure with countries
whose legal systems are trustworthy, within the EU, the
Commonwealth and elsewhere ‘(eg the US) is welcome.

Given the importance we attach to EU co-operation on
crime and drugs, we want to be in a position to ratify the
two EU extradition conventions sooner rather than later. We
certainly want to avoid being among the last to do so. We
therefore fully support pressing on with the consultation
exercise, while recognising that the nature of the
implementing legislation is primarily a matter for the Home
Office.

There is one presentational issue: in streamlining our
procedures, we should not lay ourselves open to the charge
that our EU obligations are forcing us to do away with
traditional safequards afforded to persons facing extradition
from the United Kingdom. We hope that the maintenance of
proper legal safeguards can be stressed when the reforms are
being presented.

I am copying this letter to Angus Lapsley, the Private
Secretaries to the members of HS, Liz Lloyd (No 10 Policy
Unit) and Sebastian Wood (Cabinet Office).

s Eve-
fidd
. ol
(Tim Barrow)
Private Secretary

Ken Sutton Esq
Home Office
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ASYLUM AND IMMIGRATION: RESERVE CLAIM

I am extremely disappointed with your reply of 22 September to Henry McLeish. It will
cause both practical and presentational difficulties if Scotland is excluded from access to the
Reserve when access has been agreed to cover the very same costs which are incurred by
local authorities in England.

My aim has always been to ensure that externally we maintain a consistent policy line on the
system to support asylum seekers across the UK. This has involved detailed negotiations with
the Department of Health and with Scottish local authorities, so that there appears to be a
seamless system in place both north and south of the Border. This is important both now and
for the future. To date, we have succeeded. This achievement is put in danger because of this
dispute about funding. I view the present arrangements in Scotland as being very much
transitional ones until it is possible to resolve the problem at the UK level. I do not consider it
fair to be penalised as a result. It is also important to recognise that the costs in Scotland will
remain an issue not just for this financial year but for next year and for the future system
unless the UK dimension is recognised.

At the outset, the Government gave a commitment that Scottish local authorities would be
treated on an equal basis to their counterparts in England. Any other decision would be quite
unfair to Scotland. I do not think it is unreasonable to expect parity of treatment to extend to
providing funds on the same basis as agreed in England. The Scottish Block accrued no
savings as a result of the changes to the benefit rules in relation to asylum seekers. Since we
received no benefit then, I can see no justification for singling out Scotland for harsher
treatment now. The Block itself is under severe pressure in the current year, having been
restricted to the overall level already agreed for 1998-99 by the previous administration. The
Block is facing additional demands, including costs arising from the Scottish Parliament
elections and the attendant publicity costs (currently estimated at some £7.6m, but expected

7202109




to rise). Other significant expenditure is expected from providing interim accommodation for
the new Parliament, and indeed costs for staff to service the new Parliament, all of which will
arise in the current year.

There is a point of principle involved here to ensure parity of treatment. I do not consider this
to have been achieved if the £1.5 million estimated cost is met at the expense of other
Scottish programmes. 1 therefore cannot accept the argument that access should be denied to
Scotland.

I must ask you to reconsider this decision and to agree access to the Reserve to cover the
additional £1.5 million costs which will be incurred in Scotland. I hope this matter can be
resolved quickly so that it need not delay the legislative process.

I am copying this letter’ to the Prime Minister, Robin Cook, members of HS,
Hilary Armstrong and Sir Richard Wilson.

/?@"M/) ~W24’VZ? l
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DONALD AR
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DEPARTMENT OF SOCIAL SECURITY

Richmond House, 79 Whitehall, London SW1A 2NS
Telephone 0171 - 238 0800

From the Secretary of State for Social Security

Chief Secretary to the Treasury

HM Treasury %
Parliament Street Qi,;) ‘

London %

SW1P 3AG 0 24 September 1998
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Asylum seekers and the loophole in the Housing and Council Tax
Benefit regulations

Further to my letter of 8 September. | have seen all the responses to my
letter of 30 July in which | set out the need to resolve the issue of the
loophole in the Housing Benefit and Council Tax Benefit regulations for
asylum seekers. | agree with the Prime Minister and the Home Secretary
that we need to establish the net implications for the Government before
we take the final decision on this issue.

However | need to resolve this issue quickly if agreement is reached to
close the loophole. If | am to introduce legislation to close the loophole
from April 1999 | am obliged to consult on changes to the Housing Benefit
and Council Tax Regulations with the Social Security Advisory Committee
and Local Authority Associations, and this could take a number of months
given its potential controversy. | suggest that the best approach is for
officials to meet as a matter of urgency to discuss this matter and provide
Ministers with a statement of the net financial implications.

We will then be in a position to decide the way forward, and meet if
necessary.

Unless | receive objections to this approach from colleagues by 1 October
| shall ask my officials to take this forward as outlined above.

i

CELEBRATING THE PAST
LOOKING TO THE FUTURE Recycled Paper
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A copy of this goes to the Prime Minister, HS colleagues, Sir Richard

Wilson. .

s,

ALISTAIR DARLING

Recycled Paper
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Richmond House 79 Whitchall London SW1A 2NS Telephone 0171 210 3000
From rhe Secrctary of State for Hoalth
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The Rt Hon Stephen Byers MP '
Chief Secretary

Treasury Chambers

Parliament Street

London
SW1P 3AG
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HOUSING AND COUNCIL TAX BENEFIT ASYLUM SEEKERS

S september 1998

| have seen a copy of Jack Straw's letter to you of 14 September. | have also
seen a copy of John Prescott's letter of 8 September.

| would agree with Jack's suggestion that perhaps a meeting of Ministers to
decide the best course of action would seem sensible. | have difficulty in
quantifying the extent to which the savings of £30m a year in the Social
Security Budget would be directly transferred to claims on our special grants
from local authorities. We do not have sufficient data on the numbers of
asylum seekers in local authority support that currently qualify for these
benefits. How this would have a knock-on effect on demand for our grants
would also depend on how this affected expenditure by local authorities over
their threshold limit for the persons from abroad with families grant. But as
John has pointed out more to the point is the increased cost to local authorities
for which they would not be reimbursed which would be a very difficult
position to sustain.

| am copying this letter to the Prime Minister, Robin Cook, HS colleagues Hilary
Armstrong and Sir Richard Wilson.

T

FRANK DOBSON

p82309.01
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10 DOWNING STREET
LONDON SW1A 2AA

From the Private Secretary 24 September 1998

&M’ Xen,
REFORM OF EXTRADITION LAW

The Prime Minister was grateful for the Home Secretary’s minute of 19
September about reform of extradition law.

As you know, the Prime Minister has been cautious about committing the
Government to a full scale review of the law in this area. Having seen this report
it remains his view that the scale of the problems in this area do not make it a
high priority for legislation given the other pressures on the Government’s
legislative programme. That said, there clearly are some issues that need to be
addressed and, subject to the views of others — notably the Foreign Secretary and
the Secretary of State for Northern Ireland - he would be content for the Home
Secretary to publish the report. The timing of publication is a matter for the
Home Secretary to decide, but the Prime Minister would be grateful if your press
office would liase closely with ours when we get that to that point.

In the meantime, I am copying this letter to John Grant (FCO), the private
secretaries to the members of HS, Liz Lloyd (Policy Unit) and Sebastian Wood
(Cabinet Office).

v

\owd,

S

ANGUS LAPSLEY

Ken Sutton Esq,
The Home Office.
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23 September 1998 Foreign &
Commonwealth
All Members of Parliament SAae
House of Commons London SW1A 2AH
g;il?\ogAA From the Parliamentary Under Secretary of State
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As Parliament reassembles and with the busy summer season at
entry clearance posts almost behind us, I thought it would be
a good time to bring you all up to date on recent developments
in this important area of the FCO’s work.

When I wrote to you all in May I mentioned the arrangements we
were making at our overseas posts to cope with the summer rush
of visa applications. I asked for your help in encouraging
your constituents to advise sponsors and relatives in this
country to apply in good time for visits planaed to tne UK
this summer. In most posts the summer rush is now over and I
am happy to report that despite one or two blips (including in
Islamabad - of which more later), we have been largely
successful in coping with the substantial increase in
applications which we receive at this time every year.
Although waiting times for interviews at some posts have been
longer than we would have liked, our service standards have
been largely maintained.

The summer months also saw publication of two important
reports relating to our entry clearance service, the Report of
the Independent Monitor which was published in July and
distributed to all MPs, and the FAC sub-committee’s Report
which was published at the beginning of August. The FAC
Report, which focussed mainly on our Posts at Islamabad and
New Delhi, dealt constructively with issues of concern in both
places. I welcome the recognition in the report of the
difficult task which Entry Clearance Officers (ECOs) perform.
I also accept the criticisms expressed in the Report and where
we have not already done so we shall tackle the issues raised
as a matter of urgency. We shall, of course, be responding
formally very shortly.

The 1997 Report by the Independent Monitor, Dame Elizabeth
Anson, was the fifth since the abolition of visitor appeal
rights in 1993. Here again there are a number of constructive
criticisms which shall as usual follow up quickly, but I was
encouraged by the acknowledgement in the report that the aim




of everyone involved in the entry clearance operation is to
provide a fair, firm and fast service, and that the management
and training of staff had improved greatly since 1993. 1In
Chapter 4 of her report Dame Elizabeth deals with the question
of facilitation and support for visa applications by MPs.

This Chapter contains some useful suggestions for MPs (and
others) who handle visa cases.

A word about the Migration and Visa Correspondence Unit (MVCU)
which features in both the reports mentioned above. The
summer rush of visa applications is usually mirrored by a
corresponding increase in the number of letters from MPs.

This year has been no exception with almost 900 letters in
both July and in August. Although I believe that we are now
providing a better service for the more urgent cases I am
still concerned (as was the FAC sub-committee) that we are not
always able to respond as quickly as we should like to routine
correspondence. Sometimes the need to consult our more remote
Posts can cause unavoidable delay but with additional staffing
now in place in the Unit (and summer holidays over) we are
hoping to make further progress in achieving a quick
turnaround for the overwhelming majority of correspondence
received.

The entry clearance section at Islamabad continues to occupy
much of our time and attention. In June we carried out
specialist training courses in Islamabad for the entry
clearance staff there. These covered quality of service,

racial awdareness aud eyual oppurtunities. For a short period
in July it looked as though. the rush of applicants might
overwhelm the resources we had available at the High
Commission with staff there unable to process all those who
applied on a particular day. Thankfully these problems were
short-lived and normal service was resumed on 28 July. Since
then the post has been able to deal with all personal callers
who arrive during public hours. Alterations to the waiting
areas are now under way and their completion at the end of
November will mark an important improvement to the quality of
service we provide in Islamabad.
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Treasury Chambers, Parliament Street, SW1P 3AG

Paul Boateng MP

Department of Health

Richimond House

79 Whitehall 3
LONDON
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ASYLUM AND IMMIGRATION

Thank you for your letter of 20 August.

2. | am content to include £53.9 million in the Winter Supplementary Estunates
for the Persons from Abroad Children’s Grant (PFACG). | understand that we may
need to revisit this if the recent upsurge in numbers ol asylum seckers being
supported continues, and 1 would be grateful if your officials could continue to keep
mine informed as your cost estimates are updated 1 also note that the effects of

closing the housing benefit loophole are not included.

3 You mention a caveat on the cost of the PFACG 1 am aware that local
authorities have expressed concerns about the grant conditions. but [ would be
reluctant to make anv change. The existing grant conditions provide a useful
incentive to local authorities to contain support costs, and hence the call on the
Reserve It would, however, be helpful to know what progress has been made on
the withdrawal of the Touse of Lords appeal, and developing contingency

arrangements should Westminster pursue it and win,




I}M Tr?aas ury

O

9/22/88

2:13: PAGE 003/3 RightFAX

RESTRICTED - POLICY

4. I am copying this to the Prime Minister, other members of Cabinet and to Sir

Richard Wilson.

STEPHEN BYERS




Prime Minigter
REFORM OF EXTRADITION LAW

Summary

We need primary legislation on extradition in order to ratify two EU Conventions, signed
in 1995 and 1996. Denmark, Portugal and Spain have ratified the 1995 Convention,
and Denmark and Spain have ratified the 1996 Convention. The Council of Europe has
set December 1998 as a deadline, which we are bound to miss. Pressure to ratify will
increase as time passes, but the 1996 Convention includes provisions on the extradition
of own nationals, which may delay ratification for a number of European colleagues.

An interdepartmental working group has reviewed our extradition arrangements, and |
attach a copy of its report. | am writing to seek agreement to publication of this report
as a consultation paper this autumn - | have not yet made any firm decision on timing.

Consideration

The reasons for change set out in the report are compelling. The 1989 Act was an
important step forward for the UK, but our extradition arrangements are still a source of
frustration to many of our international partners. | have had representations on this
subject from Spain, from France, from the United States and Australia. Without primary
legislation, there is very little that we can do.

The working group report contains some robust arguments for moving a pretty long way
from our existing extradition arrangements, particularly with our EU partners.

| would draw your attention in particular to the proposals to bring our main
Commonwealth extradition partners in line with our ECE partners, by no longer insisting
on the prima facie evidential requirement, and the discussion of options on the
decision-making process and a fast-track in Sections V and VI of the report.

Commonwealth

There was strong Parliamentary opposition in 1988 to any inroads into the prima facie
evidential requirement, but | judge that this might be less sensitive now. There is a
small handling difficulty over creating an "inner circle" within the Commonwealth, but |
am clear that we should drop the prima facie requirement for Commonwealth countries
with respectable criminal justice systems and with which we have a reasonable amount
of extradition traffic. Our first preference would be for Australia and Canada, with
possibly India and New Zealand.

RESTRICTED - POLICY LT S S
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Decision-maki

There are a number of issues here, but the one that might attract attention is the
suggestion that the incorporation of the ECHR may make it possible to revoke some of
the existing legal safeguards in the 1989 Act. Although the report is carefully worded,
something could be made of this. In answer to possible accusations that important
safeguards are under threat, the incorporation of the ECHR wiill certainly provide a
platform for fugitives to argue ECHR points from a very much earlier stage in extradition
proceedings than is possible now.

East-track

Extradition processes were designed in the last century when periodically extradition
partners became locked in war. Within the EU it is, in principle, a wholly outdated idea.
We already have a fast-track system with the Republic of Ireland, by which we simply
enforce each of their arrest warrants. With progress elsewhere within the EU in the
mutual recognition of legal systems, we should be moving towards similar fast-tracks
for all EU countries. The report therefore canvasses this option.

This minute seeks your approval for circulation of the consultative document. | will in
due course consult colleagues about the scale and timing of legislation in the light of
responses, and make a bid for a slot in session 99/00 in the normal way.

It is however worth noting that the only real prize to be achieved without primary
legislation would be to renegotiate the UK/US extradition treaty. | shall talk to

Mo Mowlam about this in due course - we have held back from pushing this with the
US because of their inability to guarantee that we would not also lose the hard-fought
supplementary treaty which meant that Republican escapees could not avail themselves
of the political offence exception.

| am copying this letter to John Prescott, Robin Cook and HS colleagues.
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A REVIEW OF EXTRADITION LAW

The Extradition Working Group held its first meeting on

4 September 1997 and met eleven times. The group was chaired
by the Judicial Cooperation Unit of the Home Office; its
membership included officials from the Crown Prosecution
Service, Foreign and Commonwealth Office, Lord Chancellor’s
Department, Legal Secretariat to the Law Officers, Scottish
office, Scottish Crown Office, Serious Fraud Office, Northern
Ireland Office and Bow Street Magistrates’ Court. A list of
members is at Appendix 1.

The group’s terms of reference were to develop and agree
proposals for the reform of extradition law, excluding the
Backing of Warrants (Republic of Ireland) Act 1965. The
Extradition Act 1989 is largely silent on outgoing requests,
with the exception of Part IV of the Act which deals with the
treatment of persons returned to the United Kingdom: this
report makes no wider points on outgoing requests.

The report is intended to be a public consultation document
and comments are welcomed on its contents. Unless
confidentiality is requested, it will be assumed that
responses can be made available to others. They should be sent
to Julian Gibbs, Extradition Section, Judicial Cooperation
Unit, Room 483, Home Office, Queen Anne’s Gate, London SW1H

QAT “by [&. 15
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SECTION I: INTRODUCTION

¥ The 1989 Extradition Act ('"the Act") is a complex
consolidation Act, covering three main extradition schenmes'
(see Appendix 2 for greater detail):

(i) countries which have ratified the European
Convention on Extradition ("ECE partners"),

(1) Commonwealth countries ("Commonwealth partners'") and

(iii) countries with which the United Kingdom has

pbilateral extradition treaties ("treaty partners").

25 This Act will need to be amended to allow the United
Kingdom to ratify two EU Conventions which it signed in 1995
and 19962. These amendments would bring the United Kingdom
into line with its international obligations. Over and beyond
this, however, we believe that there is a clear need for fresh
thinking about extradition.

3 Extradition is an important tool in dealing with crime:
no-one should be able to escape justice simply by crossing a
border. Extradition law needs to provide a quick and
effective way of bringing fugitives before a court of trial in
the country where they are alleged to have committed serious
crime, or to be returned to serve a sentence if they have
already been convicted. Extradition law also needs to provide
protection if there is a real risk that, if returned for trial
or to serve a sentence, someone might suffer a breach of their

fundamental human rights.

4. The Act provides a large number of checks on the
extradition process. The decision-making process is slow, has
a number of different stages, and allows for a number of
routes of appeal, which can be exploited by an individual
determined to delay return to stand trial. Most requests for
extradition come from countries with which the United Kingdom
has increasingly close political and economic ties: we believe
that our.law should provide for a procedure that allows a fair
decision to be taken quickly.

;s The full list of categories in the Act is: Part III
treaty partners, Schedule 1 treaty partners, ECE
partners, Commonwealth partners, the Hong Kong

Special Administrative Region (HKSAR), overseas
territories ("colonies" in the Act) and special
arrangements.

. The 1995 Convention on Simplified Procedures ("the 1995
Convention") and the 1996 Convention on the Improvement of
Extradition ("the 1996 Convention"). See Appendix 7. The
European Council has urged Member States to ratify the two
Conventions by the end of 1998.
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general points in Section VIII.

5. Extradition requests to the United Kingdom do not always
succeed: for every three fugitives that were returned to stand
trial or serve a sentence in 1997, one extradition request did
not meet the standards of United Kingdom extradition law.

6. The United Kingdom is willing to extradite its own
citizens to other countries. Some argue that this justifies
the rigour of our domestic extradition law, but we believe
that this presumption should be examined carefully. We are not
convinced that this is a strong enough argument when
extradition requests, many of which are not for United Kingdom
nationals, fail on procedural or technical grounds, and those
suspected of serious crime are freed in this country.

A The international community is working towards closer
judicial cooperation. International tribunals have been set
up to consider war crimes in Rwanda and the former Republic of
Yugoslavia, and work is underway to set up a permanent
International Criminal Court to deal with crimes against
humanity, genocide and war crimes. The UN is working on a
draft Convention on Serious Crime, which could be an ambitious
vehicle for closer judicial co-operation.

within the EU, and possibly beyond, for a straightforward \\
fast-track extradition procedure that places the fugitive
where they should be: defending their case before the court of
trial in which they are accused of committing an offence.

8. Against this background, we should look, certainly

9. Most extradition from the United Kingdom takes place
under the European Convention on Extradition VECEM) 3
multilateral Council of Europe convention. Extradition under
the ECE has been possible since 1991. This was a ground
preaking innovation in United Kingdom extradition law and
practice. The United Kingdom has also concluded a number of
bilateral treaties (see Appendix 2), the most frequently used
of which is the US/UK extradition treaty. It is the view of
this working group that, in the interest of the modernisation
of the United Kingdom’s extradition arrangements, the
Government should aim to renegotiate its bilateral treaties.
There is no need for new legislation for the Government to do
so, and we have therefore confined our recommendations to

10. This report looks in Section II at the reasons for change
in greater detail. It then sets out recommendations in :
Sections III and IV on legal safeguards and evidential
standards, and in Sections V, VI and VII, discusses the
decision-making process, fast-track extradition and simplified
procedures for extradition when the fugitive consents to
return. Section VIII covers miscellaneous recommendations. The

recommendations of the report are summarised in Section IX,
and a glossary of extradition terms is dniSectioniX.

11. The report refers to the technical detail of the two EU
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conventions, which are complementary to

the ECE. Both

conventions include articles where an EU Member State can
declare whether it accepts a lower or higher position on that
particular subject at the point of ratification, or decide to

place reservations on an article.

12. We have included references to the

1995 and 1996

convention where they fall most easily in the text, and have
identified those provisions separately that are intended to
apply to EU Member States only. While we also considered
whether there may be advantage in considering whether some of

the EU proposals might also be extended
extradition partners, we have refrained
sake of clarity, and have noted that in
States would accede to both conventions
acquis of EU membership.
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SECTION II: REASONS FOR CHANGE

13. The 1982 Extradition Working Party Report said: "Many
countries find the requirements of our [UK] law difficult fto
meet. We believe that their experience of these difficulties
when their applications fail (or succeed only with
disproportionate effort) has on occasion discouraged some
countries from applying to the United Kingdom for the return
of accused persons. This may have meant in some cases that
criminals have escaped justice.”' Although the United Kingdom
ratified the ECE in 1991 (many years after our EU partners:
only Belgium, which ratified in 1998, was slower) and the
number of those returned from the United Kingdom to other
countries has risen from seventeen in 1991 to forty three in
1997, the United Kingdom is still regarded by many regular
extradition partners as a difficult country from which to
achieve extradition.

14. The most frequently cited problems are:

(1) the length of time it takes to reach a decision,
particularly when the request is contested;

(ii) the United Kingdom’s authentication requirements;
and

{1d1) (by those countries still required to meet it) the
prima facie evidential requirement. l

15. We have examined the record of extradition requests to
the United Kingdom to see if these complaints are
substantiated, and also looked at an overall success rate.
There are considerably more extradition requests than there
were, say, ten years ago, but they remain relatively few.? We
have been conscious of the dangers of extrapolating judgements
from a very small statistical base, but our analysis confirms
that it is taking longer to reach decisions in all extradition
cases, and that some of them are failing on technical grounds
that relate to authentication and factors associated with the
prima facie evidential requirement.

16. Appendix 3 shows the outcome of incoming extradition
requests which were decided during 1997. The United Kingdom

4 Page 3 of "A review of the law and practice of extradition in
the United Kingdom"

e The United Kingdom makes around 40 requests a year to other
countries, and receives around 100 reqguests a year from around
the world.
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receives around one hundred such requests a year® (see
Appendix 4). In 1997 twelve requests were withdrawn by the
requesting state, the Secretary of State decided not to issue
an Authority to Proceed (ATP®) in two requests, and decided

not to issue a surrender warrant in one request. Eleven Vwﬂ“
requests were dismissed by the courts (seven by the Bow St.
magistrate and four by the Divisional Court) i Forty three

people were returned, of whom sixteen had consented to their \4\03“6\

return.

17. The grounds for failure vary. Two requests failed on
medical grounds, two failed because of difficulties related to
convictions in absentia, two failed because papers did not
arrive within ECE deadlines, five failed because they were not
extradition crimes’, and four failed because of inadequacies
in the supporting documentation.

18. We note that Schedule 1 cases feature disproportionately
among those that did not succeed, and note also that
extradition proceedings have become more and more complicated.
The latter judgement is difficult to quantify: there is no
accepted method of "weighting" extradition cases. There is,
however, no doubt among members of the working group that
challenges are brought on the basis of arcane legal
technicalities, that representations made to the Secretary of
State have expanded enormously in volume (raising questions
that should, often, be considered by the court of trial); and
that there is a greater willingness to automatically appeal at

every opportunity.

Delay

19. The extradition process should be swift. The Act
contains statutory deadlines governing decisions made by the
Secretary of State at the beginning and at the end of
extradition proceedings. While there are some time limits
within the court process, there are no time limits on the
disposal of court proceedings which is where the process takes

the longest.

20. In 1996, a decision on an extradition request where the

» Cases can take more than one year, and there is therefore no
direct correlation between the number of requests received in
1997 (107) and the number of decisions taken in 1997 (70).

5 Used in ECE Commonwealth, and Part III treaty
requests: used throughout this report for drafting
purposes. "Order to Proceed" (OTP) is used in

Schedule 1 requests.

The Preddv judgment was influential in the failure
of a number of these cases. This lacuna has since
been remedied.
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fugitive agreed to return' took an average of two months: in
1997°, the average was three months. In 1996, decisions on an
extradition request that was contested by the fugitive took an
average of thirteen months: in 1997, the average was twenty-

two months. A significant proportion of fugitives were
detained during some or all of the period it took to take a
decision'’. Even allowing for distortion (one case in 1997

took seven years to decide), decisions are taking longer.

21. Delay is certainly related to the number of routes of
appeal available in extradition proceedings: the cumulative
effect of gaps of several months between different stages
means that decisions in extradition requests from the United
Kingdom can take several years. The average amount of time
taken for a decision where the United Kingdom has made an
outgoing request is much lower: very few take more than twelve
months, ' and hardly any are refused. The difference is

striking.

52. Extradition proceedings in the United Kingdom are multi-
tiered (see Appendix 5). An extradition request made for an
individual is examined by the Secretary of State' at an early
stage: although it is rarely exercised, Ministers have the
power to halt an extradition request very soon after it is
made. The request is passed to the courts, where e
considered by the Bow St. magistrate" with routes of appeal

to the Divisional Court and, without a need for certification
but with leave, to the House of Lords. The case is considered
in the round again by the Secretary for State. The individual
also has open the routes of judicial review proceedings, and
the right to apply for discharge if the Secretary of State or
the requesting state have missed a statutory or treaty

deadline.

A Around 60% of the total of those returned in 1996.
Around 40% of those returned in 1997.

0 g3 of those whose extradition was requested from the
United Kingdom spent time in detention during 1997 It 1S
estimated that 40% are refused bail by the courts. At any
given time between 30 and 40 people are detained awaiting a
decision on extradition proceedings.

3 The average is 10 months for those returned in 1997.

L For requests made to England, Wales and Northern Ireland it is
the Home Secretary, for reguests made to Scotland it is the
Secretary of State for Scotland.

& In Scotland, the court ommittal consists of the

Sheriff of Lothian anad
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The Secretary of State and the courts

23. We have also concluded that the overlap of functions
petween the Secretary of State and the courts contributes to
both the complexity of extradition law and to the increasing
delay in decision-making. Extradition law must cater for
genuinely exceptional circumstances. It is, however,
guestionable that the decision-making process needs to be so
complicated.

24. Although the Secretary of State and the courts have
different roles”, the Act also lists a set of statutory bars
to extradition (section 6 of the Act), which can be considered
and decided by "an appropriate authority", ie. the Bow St.
magistrate, the Divisional Court or the Secretary of State.
We have a preference for ascribing judicial and executive
functions where they are most effectively carried out. There
is further overlap in the Act: the Divisional Court and the
Secretary of State on surrender expressly consider the same
issues; the Secretary of State is obliged to consider thenm,
notwithstanding their earlier consideration by the courts.

55. 1In Section III we have examined the statutory bars to see
whether they can be simplified, particularly in the light of
the forthcoming incorporation of the ECHR. We have considered
in Section V whether it would be useful to clarify the nature
of representations made to the Secretary of State and whether
it remains necessary, given a greater clarification of
responsibilities and of the statutory bars to extradition, for
the Secretary of State’s discretion, or the nature of
representations to him, to remain uncircumscribed.

The prima facie’ requirement

26. Around 80% of the United Kingdom’s extradition traffic is
now with ECE partners (see Appendix 6). This means that,
numerically, fewer requests have to meet the prima facie
standard. _Requests from the United States, from Canada,
Australia and our other Commonwealth partners must meet a
~righer standard than those from OUr EUropedn partners: P
arguments for and against the prima facie standard in
extradition proceedings are well-known, and were debated in
full during the passage of the 1989 Act. At that time, most
of the countries which had ratified the ECE were EU members,

o

<

i Proceedings before the Bow St. magistrate are set out in
section 9 of the Act, statutory habeas corpus in section 11,
and the Secretary of State’s role is covered by sections 7 and

12

s We refer throughout the text to the prima facie requirement for
ease of drafting. The Act describes it in section 9(4) as:"...
a case requiring an answer by the arrested person if the
proceedings were the summary trial of an information against
him"”.
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or close European neighbours.'? . Since 1989, wider
ratification has seen a marked increase in the number of ECE
partners.'” The ECE has become the legal basis for most
extradition from the United Kingdom, and is likely to remain
so. The EU conventions are supplementary to the ECE.

27. Although geography plays its part, we believe that the
number of requests from extradition partners outside the ECE
is artificially low because of the evidential requirement.

The main reason for this is historical and we believe that the
level of evidential requirement has come adrift from
operational needs, or a realistic assessment of the standards
of criminal justice in the requesting state. There is no
international legal obligation - although there are
considerations of reciprocity and diplomacy - for the prima
facie requirement to remain in place for Commonwealth
partners: the Commonwealth Scheme was amended in 1991 with the
express purpose of allowing for a more flexible approach.

28. Despite the intentions of the Commonwealth Scheme, the
Act prevents the United Kingdom from taking advantage of this
flexibility. Although the Act allows for the possibility of a
bilateral treaty with an evidential standard other than the
prima facie requirement, the United Kingdom has not negotiated

any such treaty.

59. We have considered in Section IV whether the prima facie
requirement should remain as the evidential standard for
requests from the Commonwealth, and requests made where no
extradition arrangement exists.™

Authentication
30. We have also looked in Section IV at our authentication
procedures. Some of our European partners argue that our

authentication requirements are so stringent that the United
Kingdom has still not achieved the ECE standard. The United
Kingdom has 3 remaining reservations to Article 12 of the ECE,
in order to meet domestic authentication requirements. We
have examined how the United Kingdom’s authentication

'ﬁ AAustria,7Cyp;usjwpepmarkﬁrFinland( France, Germany, Greece,
Iceland, Israel, Italy, Liechtenstein, Luxembourg, the
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, and
Turkey. ;

i Albania (1998), Belgium (1998), Bulgaria (1994), Croatia
(1995), Czech Republic (1995), Estonia (1997), Hungary (1993),
Latvia (1997), Lithuania (1995), Malta (1997), Moldova (1998),
Poland (1993), Romania (1998), Slovakia (1995), Slovenia
(1995), Ukraine (1998)

. Either under a special arrangement (section 15 of the Act) or
on the basis of an international Convention relating to
specific offences which also makes provision for extradition
(section 22 refers).
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requirements can be lightened.

Simplified procedures

31. The Act already allows for simplified procedures when the
fugitive consents to return. There is, however, a lack of
clarity about these procedures (exposed in the Akbar' case).
The 1995 EU Convention requires the United Kingdom to adjust
its proceedings. This report examines this in greater detail
in Section VII.

Structure

32. The report has already noted the complexity of
extradition legislation. One of the central difficulties of
the Act is the way in which extradition partners are
categorised. The introduction of extradition arrangements
unique to EU partners will add another category, so that, were
the present structure of the Act to be maintained, it would
have to cater for: Part III treaty partners, Schedule 1
treaty partners (unless all older bilateral treaties are
renegotiated), Commonwealth partners, ECE partners, the HKSAR
(in a category of its own) and EU partners. There is an
obvious need for any simplification that can be achieved, but
of greater substantive concern is the rigidity and a range of
minor anomalies caused by the structure of the Act.

Cost

33. Although there are exceptions, most extradition
arrangements work on a reciprocal basis. The United Kingdom
pears the bulk of the cost of processing incoming requests,
with the Crown Prosecution Service (CPS)? acting on behalf of
the requesting state in our courts. The requested states bear
the bulk of the costs for outgoing requests made by the United

Kingdom.

34. Costs for incoming requests are divided among a number of
agencies in our criminal justice system. Extradition requests
are often part of a wider responsibility of that agency and
figures are not kept separately: the figures in Appendix 8 are
estimates, obtained from each agency for the calendar year of
1997. A fugitive may consent to return almost immediately
after arrest, in which case the costs to the United Kingdom
are low. Return may be contested at every stage: in
exceptional cases the cost of complex court proceedings can be
substantial. The fugitive may or may not be eligible for legal
aid: it is our experience that the most expensive and heavily
contested extradition requests are privately funded.

H R v The Secretary of State for the Home Department and Others
ex parte Akbar and In Re Akbar (unreported: 31 July 1996).

2

In Scotland, it is the Crown Office.
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35. It is striking that the cost of detention of those
fugitives who have not been granted bail by the courts is
around one third of the total estimated costs for 1997.
Reform of extradition law which can cut into delay should
provide some savings in detention costs, although it is worth
noting that the number of extradition requests is essentially
demand-led: a future rise in the number of requests, or fewer
decisions to grant bail by the courts could outweigh savings

made on detention costs.
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SECTION III: SAFEGUARDS

36. We have already referred to the need to provide
protection to an individual, of any nationality, from being
forcibly returned to another country to stand trialtsorsto
serve a sentence if there is a real risk that to do so would
be in breach of their fundamental human rights. One of the
safeguards against such an eventuality is the standard of the
criminal justice system and the protection afforded a
defendant in the legislation of the requesting state.

37. The main safeguards in extradition law are well-known:
specialty, dual criminality, protection against being
prosecuted for an offence of a political character, protection
against being returned when the death penalty might be carried
out. The Secretary of State is required to consider all the
statutory bars to extradition and has an unfettered discretion
to cover any other reasons why it may be unjust or oppressive
to return a fugitive to the requesting state. The
incorporation of the ECHR into domestic law will allow
individuals to argue points relating to their treatment by the
authorities of the requesting state on return before the
courts at an earlier stage than at present.

The regquesting state

38. The majority of the United Kingdom’s extradition traffic
is with ECE countries (predominantly with fellow-members of
the EU), with the United States and the larger Commonwealth
partners accounting for the rest.

39. This is, in itself, a powerful protection for an
individual. Most of the countries with which we have
extradition traffic are well-established democracies. There is
close political and economic cooperation among EU Member
States: cooperation on criminal Jjustice matters is a fully-
accepted part of that overall cooperation. Commitment to the
rule of law and democratic principles is a requirement of
accession to the Council of Europe. Of the countries which
have ratified the ECE more recently, ten are applicants to
join the EU, and are already involved in pre-accession
preparation that will include, if necessary, improvements to
their criminal Jjustice systems.—— ——— SO 51

40. While the overall standard of criminal justice in a
requesting state cannot hold out an absolute guarantee that it
would be right to return every individual requested for
extradition purposes, it is a reasonable presumption to make
with most extradition partners that the individual whose
return is sought will receive a fair trial. The requesting
state, in turn, relies on the United Kingdom to provide the
same protection for those who are returned here in response to
our outgoing extradition requests.
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41. The United Kingdom has, because of its history, an
extremely wide range of extradition arrangements, some of
which rest on older bilateral treaties with countries with
which there has been little or no extradition traffic. There
are also some Commonwealth partners with which we have had
little or no extradition traffic since designation. These
older extradition arrangements are kept under review: there
are operational grounds for keeping the legal basis for
extradition with as many countries as possible, even if the
treaty or arrangement appears out-of-date. Any individual
request is judged against the safeguards contained in the
Extradition Act 1989: these include provisions which bear on
the standards of criminal justice he or she will be exposed to

on return. -

42. The Act contains a number of provisions that relate to
conditions on return in the requesting state:

(1) whether the accusation against him is not
made in good faith in the interests of
justice, it would, having regard to all
the circumstances, be unjust or oppressive
to return him (section 12 (2) (a) (iii)
and section 11°(3) (€));

25 9) whether the request for his return is in
fact made for the purposes of prosecuting
or punishing him on account of his race,
religion, nationality or political
opinions (section 6 (1) (c));

(iii) whether he might, if returned, be
prejudiced at his trial or punished,
detained or restricted in his personal ..
liberty by reason of his race, religion,
nationality or political opinions (section
6(1) (d);

43. There are fine distinctions: sections 11(3) (c) and
12(2) (a) (iii) of the Act relate to the good faith of the
accusation in the requesting state, rather than the good faith
of the request itself. We have drawn the conclusion that,
with the addition of ECHR criteria (the relevant case is
Soering), new legislation needs to be clearer on the role of
the courts with regard to issues that relate to conditions on

return in the requesting state.

43,7 "injust- or oppressive" is a guiding criterion in
2l Lord Diplock provided guidance in the case of Kakis
P g Kaxils
(1978), where he said: “CUpgust ¢ I regardas

directed primarily to the risk of prejudice to the
accused in the conduct of the trial itself,
‘oppressive’ as directed to hardship of the accused
resulting from changes in his circumstances that

W
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individual extradition cases, and is a standard that is used
by the courts and by the Secretary of State when making a
final decision on surrender. It has a broad application which
also draws in issues relating to the conduct of the trial in
the requesting state. In addition, representations presently
made to the Secretary of State under his discretion under
section 12 of the Act often refer to prison conditions as well
as issues relating to trial or sentencing on return.

45. It will, in future, be for the court to deal with
allegations that relate to alleged breaches of the ECHR. If,
as we recommend in Section V, it is agreed that the Secretary
of State, when making his decision on surrender, should be
able to rely on the court’s decision on extraditability unless
fresh evidence is raised, then we guestion whether it is
necessary to retain all of the criteria listed above or to
require that they should all be considered by the courts and
the Secretary of State.

46. This will need careful assessment. Allegations of
breaches of the ECHR will be determined against the standards
of that Convention: the working group is concerned at the
potential for confusion if ECHR criteria are considered in
parallel to an overlapping set of criteria relating to
extradition. Article 2 of the ECHR ('right to.life), Article 3
(torture or inhuman or degrading treatment), Article 5 (right
to liberty and security of a person) and Article 6
(entitlement to a fair and public hearing) obviously overlap
with a number of the safeguards presently given distinct
expression in the Act.

incorporation of the ECHR will provide an early route of
appeal that can apply to allegations regarding the fairness of
the trial in the requesting state and allegations concerning
treatment on return. We recommend that these should guide the
courts, and that some of the existing statutory bars in the
Act that relate to conditions on return in the requesting
state could be revoked, or revised.

47. We recommend that new legislation should be clearer. The \

Specialty

48. Specialty is an important historical principle in
~extradition. At its simplest, it is designed to prevent a
requesting state trying someone, on return, for offences
completely different from those for which extradition had been
granted, and thereby evading, for example, other barriers to
extradition, such as the bar on military offences. Such
considerations are, however, increasingly rare in extradition

have occurred during the period to be taken into
consideration; but there is room for overlapping
and between them they cover all cases where to
return would not be fair."
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requests made to the United Kingdom: the principle of
specialty can be used to attempt to narrow the charges the
requesting state wishes to bring. If successful, a fugitive
can return to the country they escaped from with greater legal
protection than if they had not attempted to evade trial. The
significance given to the relaxation of the specialty
principle in the 1996 Convention is, we believe, an indication
of an international need to modernise specialty protection.

49. Although specialty is a relatively straightforward
principle, it has found complicated expression in the Act.
Section 6(4) says that there must be provision by the law of
the requesting state or by an arrangement that the person
returned will not be tried for any offence other than the
offence for which his return was ordered; or an offence
disclosed by the facts in respect of which the surrender was
ordered; or any offence in respect of which the Secretary of

State may consent to the fugitive being dealt with.

50. Paragraph 1(3) of Schedule 1 contains similar provisions,
although there is no provision for the Secretary of State to
consent to the person concerned being dealt with for further
of fences. Extradition arrangements with Commonwealth countries
can rely on parallel legislation which also contains specific
reference to specialty protection. Section 6(7) provides that
a certificate signed by the Secretary of State is evidence of

specialty protection in requests from Commonwealth countries.

The 1996 Convention (specialty)

51. The 1996 EU Convention Relating to Extradition between
Member States of the European Union relaxes the specialty
requirements of Article 14 of the ECE between EU Member

States. Further background detail is at Appendix 7.

52. Article 10 of the 1996 Convention states that in certain
circumstances the requesting Member State may prosecute for
of fences other than those for which extradition is requested
without the consent of the requested Member State. The

of fences are restricted to lesser offences, which do not
involve imprisonment (unless the fugitive waives specialty

protection).

53. Article 11 of the Convention allows a Member State to
which a person has been extradited to prosecute in respect of
of fences other than those on which the extradition was granted
- committed before the surrender of the person - without
obtaining the permission of the requested state. This means a
requesting state may assume that a blanket consent has been
given for it to prosecute, try, Or execute a sentence or
detention of the extradited person in relation to offences
other than those for which extradition was granted and
committed before the extradition took place. Article 12 states
that specialty protection under Article 15 of the ECE shall
not apply to re-extradition to another Member State, unless it
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declares on ratification that Article 15 continues to apply.

54. Articles 11 and 12 propose a more extensive relaxation of
specialty protection than is envisaged by the 1995 Convention;
the effect of Articles 11 and 12 would in effect remove
protection from prosecution and re-extradition within the EU.
For both articles, Member States may adopt a lower position
where consent is still necessary. The Member States which have
ratified so far (Denmark and Spain) have accepted the articles

without reservation.

55. We recommend that the United Kingdom should accept
Articles 10, 11 and 12 of the 1996 Convention, thereby
relaxing specialty requirements between EU Member States.

commonwealth countries (specialty)

56. We have considered whether specialty could be relaxed for
commonwealth countries. Provisions in respect of specialty are
set out in Clause 15 of the Commonwealth Scheme for the
Rendition of Fugitive Offenders. Clause 18 of the Scheme
allows for any part of the Commonwealth to adopt supplementary
or alternative provisions for application between another part
or parts of the Commonwealth. There is no bar under the Scheme
to the United Kingdom relaxing its specialty requirements for
some or all Commonwealth countries on a bilateral or
multilateral basis, with or without reciprocity. We recommend
that the United Kingdom should relax its specialty
requirements for its main Commonwealth extradition partners.

57. The Commonwealth system relies on protection being
primarily provided in domestic legislation. Section 6(7) of
the Act provides for the Secretary of State to issue a
specialty certificate, for requests from Commonwealth partners
only, in addition to an ATP. Given our recommendation that
specialty should be a consideration for the Secretary of State
when taking a decision on return, it follows that there should
no longer be a need to issue a certificate at this stage in

extradition proceedings.

Section 6(4)

58. As with any safeguard contained in section 6, "an
appropriate authority" , ie the Bow St. magistrate; the-
Divisional Court or the Secretary of State, must discharge a
fugitive if the requirements of the Act on specialty are not"
met. In Launder?, the Divisional Court ruled that section

6(4) required specialty protection to be in place at all times
between committal and return, irrespective of whether the
fugitive was on bail or in custody.

= R v the Secretary of State for the Home Department
ex parte Launder and In Re Launder (1©98] 3 WLR
2215
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59. We are not convinced that specialty protection needs to
be in place throughout the extradition proceedings; the test
is whether it is available on the fugitive’s return. We
believe that it is primarily a gquestion relating to the
strength of international relations and respective trust
between extradition partners and we recommend that it should
be a question for the Secretary of State to decide at the
point of return.

Dual criminality

60. Section 2 of the Act sets out the principle of dual
criminality in domestic law. The equation of criminal conduct
as a means of deciding whether the offences in question are
extradition crimes is uncontentious, subject to the proposed
derogation below. We have noted, however, that extradition
with Schedule 1 treaty partners is still bound by the
antiquated list system of determining extradition crimes, and
recommend modernisation in Section VIII.

The 1996 Convention (dual criminality)

61. Article 3 of the 1996 Convention provides for a
derogation from the dual criminality requirement for
conspiracy or association to commit serious offences such as
terrorism, drug trafficking or other organised crime. This
aims to facilitate the extradition of fugitives who, at
present, may escape because of the differing technical
construction of legal offences in Member States. Article 3(3)
allows a Member State to declare that it reserves the right
not to apply this derogation, or to apply it under certain
specified conditions. Under Article 3(4), any Member State
which enters such a reservation will make extraditable under
Article 2(1) of the Convention the pehaviour of a person which
intentionally contributes to the conspiracy.

62. We recommend that the United Kingdom should accept
derogation from the principle of dual criminality as set out
in Article 3 of the 1996 Convention.

Political offence exception

63. No person may be extradited if the of fence for which his
or her extradition is sought is regarded as being of political
character by either the courts or the Secretary of State. This
is an increasingly rare consideration in extradition, and the
derogations from this principle contained in the European
convention on the Suppression of Terrorism and the
supplementary treaties with the United States and India were
negotiated in order to prevent those wanted for terrorist
crimes from claiming as a defence that those crimes were of a

"political character".

64. As with the considerations of those provisions of the Act
that relate to conditions on return in the requesting state
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set out above, there is room for confusion. We have examined
the statutory safeguards in the Act and concluded that L
almost impossible to conceive of a situation where the
question of whether the offence was one of a political
character would be the only avenue of protection for an
individual, as long as sufficient protection was provided
against the motivation of any such request. We recommend that
the political offence safeguard should remain in its present
form (subject to the derogation recommended for EU Member
States in the 1996 Convention) but that this should no longer
be examined by the Secretary of State: it should be considered

by the courts.

The 1996 Convention (offence of a political character)

65. Article 5(1) of the 1996 Convention sets out the broad
principle that between EU Member States, no offences should be
regarded as political offences. However, 5(3) allows Member
States to declare a lower position, whereby offences in
Articles 1 and 2 of the European Convention on the Suppression
of Terrorism, and conspiracies to commit such offences, will
not be regarded as political offences. The lower position
would be close to the status quo.

66. The United Kingdom already has derogations from the
political offence exception in the European Convention on the
Suppression of Terrorism and the supplementary treaties with
the United States and India. In practice, this too is an
increasingly rare consideration in extradition; and it is hard
to see how it could be claimed as the only defence against
extradition to an EU Member State.

67. We recommend that the United Kingdom should agree to
Article 5(1) of the 1996 Convention, thereby providing that
the political offence defence can no longer be claimed by
those whose extradition is sought by another EU Member State.

Conclusion

68. We have made recommendations above regarding the
substance of the main safeguards for the individual above. Our
consideration of the way in which the safeguards could be
allocated between the Secretary of State and the courts
continues in Section V.- AT ek e e BT
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SECTION IV: EVIDENTIAL REQUIREMENTS AND AUTHENTICATION

69. Evidential requirements for extradition requests made to
the United Kingdom are set at two levels: those for ECE
partners and those for commonwealth and treaty partners.
Requests from ECE extradition partners are not required to
make a prima facie case against the person whose extradition
is requested, but must provide the court of committal with
identification particulars, particulars of the offence and a
statement of the relevant law.

70. Provision for removing the requirement in extradition
requests was made in the Criminal Justice Act 1988, although
the requirement was not removed until 1991, when the United
Kingdom designated those countries which had at that time
ratified the ECE. The United Kingdom, subject to
renegotiation of its extradition treaties, could remove the
prima facie requirement for treaty partners, although it has
only done so for its ECE extradition partners. Section 4 (5)
provides that any Order in Council is subject to annulment by
either House of Parliament, thus in effect allowing Parliament
to veto a non-prima facie extradition treaty. The Act does not
allow the United Kingdom to abolish the prima facie
requirement for its Commonwealth partners.

71. 1In the international context, the requirement is looking
increasingly outdated. Since the United Kingdom ratified the
ECE, a further fourteen countries have ratified and been
designated. We do not believe that removal of the prima facie
requirement for requests from the ECE has weakened the
protection available to individuals. Safeguards for the
individual are found elsewhere in extradition law: in the
various statutory bars to extradition and in the Secretary of
State’s discretion not to order return. Nor is the court of
the requested state the proper place to judge the evidence
against the individual; this is properly done in the court of
trial in the requesting state.

72. There are two main objections to the prima facie
requirement. The first is one of principle: the United Kingdom
is insisting on applying a domestic standard to evidence that
will, ultimately, be considered in the requesting state under
its own laws and procedures. The second is one of form: the

~ requesting state’s ability to meet the prima facie requirement

can be affected, not by lack of evidence, but by whether it
can present its case in a way that meets United Kingdom
authentication and/or evidential requirements.

commonwealth partners

23. The United Kingdom has extradition relations with
commonwealth countries which have been designated under
section 5(1) of the Act. The number of extradition requests
received by the United Kingdom from Commonwealth countries is
considerably fewer than those from ECE countries. Within the
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Commonwealth, our main partners are Canada and Australia.

74 . Prima facie evidence is required from a Commonwealth
country making an extradition request; there is no provision
in the Act to remove the requirement from Commonwealth
countries. The requirement is a feature of the Commonwealth
Scheme, although the Scheme’s provisions regarding the prima
facie requirement were amended in 1991 to allow any two or
more Commonwealth countries to replace the requirement with
other provisions to be worked out between them. The Scheme now
features a proposed model for alternative provisions, a

"record of the case".

5. Individual Commonwealth countries have already made moves
to dispense with the requirement. Australia has legislation
which enables it to apply a "no evidence" extradition
procedure, and has to date applied this to 31 countries. The
canadian Government is considering whether to introduce a
lower standard for all extradition partners. Any move to
remove or narrow the requirement would be in keeping with
trends for closer and more effective international co-

operation.

76. We recommend that new legislation should permit the prima
facie requirement to be removed for our main Commonwealth
partners, without an insistence on reciprocity. We considered
whether the United Kingdom should require reciprocity. There
is no exact reciprocity in extradition, and although we
expect, given the development of international cooperation,
that reciprocity will be usual, we do not see its absence as a

major sticking point.

Vwids We have also considered what information should be
required in support of a request, if the prima facie
requirement were removed. Under the ECE, the requesting state
has to provide an authenticated copy of the conviction or
arrest warrant, a statement of offences with reference to
relevant legal provisions, a copy of the relevant law and

particulars of identity.

28. We considered alternatives to the ECE standard. A model
for a "record of the case" is set out in the Commonwealth
Scheme, although the United Kingdom could specify the
“information which should appear in the record; it could be a
higher standard than the ECE. Under the Commonwealth Scheme
model, a record of the case would include particulars of the".
fugitive’s description, identity, nationality and whereabouts;
details of each offence for which extradition is sought,
including a certified copy of the definition in the law; the
original or certified copy of any document or process issued
against the fugitive; and a recital of the evidence acquired

to support the request.

79. The record must be accompanied by a certificate from the
Attorney General of the requesting state confirming that the
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record discloses sufficient evidence to justify a prosecution.
The fugitive may be committed if the contents of the record,
whether or not they are admissible in evidence under the law
of the requested state, are sufficient to warrant a trial. We
did not see that this alternative had any advantages over the
ECE requirement.

80. We have also looked at the evidential standard known as
"probable cause". This requires a basis for the belief that
there is a substantial likelihood that an individual has
committed a crime. There is no definition of the exact degree
of probability required, though it has to be more than mere
suspicion; it must be based on known facts and circumstances,
and there must be a rational belief that relates to the
identity of the alleged offender. We have concluded that this
would not offer any particular advantages in extradition
cases; the concept would be new to the criminal law of the
United Kingdom and would be likely to cause unnecessary
confusion.

81. We recommend that the ECE standard should apply as a
replacement for the prima facie requirement for our main
Commonwealth partners; there are obvious advantages in aiming
for a single standard in extradition requests made to the
United Kingdom.

Authentication

82. The abolition of the prima facie requirement in ECE
requests has not removed challenges to extradition requests.
The challenges have shifted, however, from the evidential
requirements and rules to those governing authentication. If
our recommendation to move away from the prima facie standard
is accepted, the question of admissibility of evidence will
fall away in the consideration of extradition requests: this
will be a matter for the courts of the requesting state.
Admissibility may, however, remain an issue if the prima facie
requirement remains in place for some countries. In that
event, we believe that note should be taken of the
consideration below.

83. The United Kingdom has already agreed to review its
authentication requirements during discussions on the 1996
_European Convention. The requirements have proved to be a
difficulty for all extradition partners; even ECE requests can
fail to meet authentication requirements, and the United
Kingdom has three reservations to Article 12 of the ECE which
reduce the effectiveness of its operation. We have looked at
whether the current authentication provisions should be

changed.

g84. The authentication of extradition documents is required
to establish that the documents are an official request and
that they have not been tampered with. Section 26 (2) of the
Act also has the benefit of rendering the documents admissible
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in court proceedings. The provisions relating to the
authentication of the evidence sent by the requesting state,
and whether such evidence is receivable or admissible, are
contained in sections 26 and 27. Section 26 sets out the
requirements for foreign states covered by Part III of the
Act; these are the basis for the United Kingdom’s three
reservations to the ECE. Section 27 sets out similar
requirements for Commonwealth partners. Paragraph 12 of
Schedule 1 covers documents which may be received in evidence
from Schedule 1 treaty partners.

85. Section 26 provides that documents are authenticated if
they purport to be signed by a judge, magistrate, or officer
of the foreign state where they were issued and if they
purport to be certified by being sealed with the official seal
of the Minister of Justice or some other Minister of State.
Some of our EU partners find it difficult to meet the dual
authentication requirement within the statutory time limits.
This is particularly acute when extradition requests originate
from federal authorities which, in their domestic system, need
no authorisation to initiate a prosecution. The request is
therefore subject to an additional, and largely symbolic,
certification.

86. The current wording of Section 26 could be amended to
allow for either the signature of the judge, magistrate or
officer of the foreign state or authentication by the Minister
of Justice. This would introduce a greater degree of
flexibility, while still maintaining a means of establishing
that the request was properly made. A stamp from the Ministry
of Justice, rather than a seal, would be preferable as one of
the authentication options for the requesting state.

8. We also believe that this function could be carried out
by the Secretary of State, rather than at present, being
considered by the courts. If the Secretary of State had
satisfied himself that the request was a genuine one made by a
recognised authority, the validated request could be passed to
the court as being duly authenticated and therefore admissible
as evidence (see also Section V).

88. We recommend that authentication requirements should be
simplified. There should be one tier of authentication for
the requesting state. We recommend that the authentication of

a document should have the effect of rendering a document and
jts contents admissible in a court in the United Kingdom.

The 1996 Convention (authentication)

89. Article 15 of the 1996 Convention allows for the
relaxation of authentication requirements; any document or
copy document shall be exempted from authentication unless
expressly required by the Convention or the ECE. This would
establish a general principle under which any document or copy
shall be exempted from authentication or any other formality.
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This does not apply when Article 12(2) (a) requires
authentication; but in such cases, the judicial authorities or
central authorities will certify copies of documents as true

copies.

90. We recommend that the provisions of Article 15 of the
1996 Convention should be adopted, thereby restricting
authentication requirements to key documents.

Extradition schemes

91. We have already noted that the Act is a consolidation
Act. For definitional purposes, it uses the term "foreign
state" to distinguish all treaty partners, including ECE
partners, from Commonwealth partners and overseas
territories). It is clear why this terminology was used at
the time, but it is not without its difficultiesii Eor
example, the United Kingdom cannot agree a special arrangement
under section 15 with a country which is a member of the
commonwealth that has not been designated under section=si(1l),
although it can do so with many other countries with which it
does not have any extradition arrangements. Section 13 of the
Act gives the right to make representations to the Secretary
of State to requests made for return to foreign states only.
Although the latter anomaly makes no difference in practice to
the present handling of requests - the rights in section 13
are applied by analogy - such differences only cause

confusion.

92. We have already noted the advantages of, over time,
modernising extradition arrangements so that there are no
Schedule 1 treaty partners. We also note here that new
legislation needs to be more flexible than it is. We recommend
that new legislation should define what is meant by an
mextradition partner", and that, as far as is legally
possible, legislation should aim to provide one main
extradition scheme, removing any unintended and unnecessary
procedural distinctions between requests from '"foreign states"
and Commonwealth partners.
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SECTION V: THE SECRETARY OF STATE AND THE COURTS

93. We have made recommendations, in:Sections LIL sand: LY
relating to the safeguards contained in the 1989 Act, and
expressed the view that there is room for greater
clarification of the respective roles of the Secretary of
State and the courts. We have made proposals regarding
specialty, the prima facie requirement and authentication. We

have drawn attention Fos

(1) the number of possible routes of appeal
pefore the courts and the delay caused to
applications if those are all invoked;

i) the overlapping nature of the safeguards
in the Act that relate to conditions on
return in the requesting state;

(iii) the wide discretion afforded to the
Secretary of State at the beginning and at
the end of the process; and

(iv) the duplication whereby the courts and the
Secretary of State consider the same
issues.

94. our recommendations below focus on the need for swift,

clear decision-taking. They are made on the basis that
consideration of extradition requests should be simplified by
a wider abolition of the prima facie requirement, and that our
courts and the Secretary of State should avoid judging
decisions and considerations that are properly for the court
of trial in the requesting state.

95. There are, at present, three main stages in extradition
proceedings in the United Kingdom:

(1) initial consideration by the Secretary of
State;

(ii) " the court stage; and

(iii) a final decision on surrender by the

TSecretalys of Statecr T

96. It is not self-evident to the working group that this
structure must be retained, and we guestioned the need for the
Secretary of State to look at the same request twice, as well
as the possibility of two distinct court decisions: the first
py the magistrate and the second by the Divisional Court.
There are arguments for and against retaining an initial
filter role for the Secretary of State: we have not reached a
firm recommendation on this issue.
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py, for example, providing the court with the names of those
authorities, within the criminal justice system of an
extradition partner, he regards as authorised to make an
extradition request. Although the Act requires the Secretary
of State to list the generic domestic offences on an ATP,
those are translated by the magistrate into draft charges:
this function could probably be dispensed with altogether.

102. The working group has also considered whether the
Secretary of State’s initial filter role is really necessary.
He is, at present, required to assess the request and to look
forward to his final decision on surrender. Why should he not
assess the substance of each request just once, after the
court has ruled whether an individual is extraditable? If the
court found grounds to dismiss the request, it would not reach
the Secretary of State: if there were genuinely exceptional
circumstances to warrant his intervention, he would do so at
the end of the process at the same time he was taking a
decision, rather than have to look ahead as to what decision
he might take. Extradition decisions would retain a judicial
stage and the involvement of the Secretary of State, but the
Secretary of State would exercise his discretion only once, at
the end of the process.

Model IT

103. We have also considered whether Model I above risks
sacrificing the advantages of a filter, namely that
extradition requests which deserve to fail are weeded out at
the earliest possible opportunity. The CPS has also expressed
concern at being given de facto responsibility for the
function presently carried out by the Secretary of State if he
decides to refuse an extradition request at this early stage.
The CPS act, at present, as if they were the ‘solicitors of ‘the
requesting state: the proposals for Model I could have
profound consequences for how they carry out their part in the

extradition process.

104. Even if the arguments for retaining a function for the
Secretary of State prevail, we do not believe that section
7(4) need necessarily be retained in its present form. We
pelieve that the Secretary of State could be responsible for
authenticating an extradition request, in effect certifying
that it has been received from an authority he recognises to
be authorised to make an extradition request, and that he
should have the power to discontinue a request only if it
raised concerns over national security or exceptional
humanitarian concerns that would make it unjust or oppressive
to allow the case to proceed, even to a court hearing. We have
argued already that specialty should not be a ground for
refusal by the Secretary of State at this stage.

105. This report invites views on whether the Secretary of
State should continue to retain his initial filter role before
an extradition request proceeds to the court stage and whether
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some or all of his functions can be carried out by the court.

Cconxrt ‘stade

106. The Act sets out the magistrate’s responsibilities in
section 9. He .is required to decide whether the fugitive
chould be committed to await a final decision by the Secretary
of State. Section 11 governs a second hearing by the
Divisional Court, if the fugitive decides to appeal against
the magistrate’s decision by means of statutory habeas corpus.
We have already pointed to the difficulties of overlapping
responsibilities: the Divisional Court has wider grounds of
refusal than the magistrate, and may also be invited to
consider grounds for refusal which will be looked at again by

the Secretary of State.

107. The introduction of the ECE standard means that the
magistrate’s court now consider the evidence in fewer cases;
the majority follow the ECE. Extradition hearings are
presently conducted as if they were "old style" committal
hearings, and have not been affected by the procedural changes
introduced by the Criminal Justice Proceedings Act 1996

108. We have recommended that there should be a further move
away from the prima facie requirement, and that authentication
requirements should be simplified. We consider that some of
the functions presently carried out by the Secretary of State
could be passed to the court to consider. We are also, as
elsewhere, governed by the view that our authorities are not
peing asked to decide whether a fugitive is guilty or
innocent, but whether there are any overriding grounds why
they should not be returned to stand trial or serve out a
sentence. Decisions should be taken swiftly, and we believe
that the number of consecutive routes of appeal need to be
addressed: we believe that a fugitive should have a single
court hearing, and a single right of appeal.

109. There are powerful arguments for retaining a central
court for extradition. It is a specialised subject; the
majority of fugitives are arrested and detained in the London
area, which also allows for easy transfer abroad as well as
access to lawyers with expertise in extradition. We believe
that this should continue to be the presumption, but that new
legislation should retain the capacity for the court to be
convened elsewhere, for example, where there are exceptional
security considerations. We have also recommended in Section
VIII that it should be possible, again in exceptional
circumstances, for a fugitive to be detained pending
extradition proceedings in Northern Ireland as well as in

England and Wales.

110. We see no reason why the main hearing of an extradition
request should not, as it is now, be heard by a specialist
stipendiary magistrate. We have a strong preference for the
court to move away from the language of - "committal"z the
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hearing should establish, subject to the Secretary of State’s
final discretion, whether a fugitive is extraditable. We
pelieve that the main functions of such a court should be to

establish:
(1) a fugitive’s identity;

i 15) whether the offences concerned are
extradition crimes®, whether requirements
of information (we have proposed the ECE
standard as the norm) are met, or that the
fugitive is unlawfully at large, or in
conviction requests, has been convicted;

(iii) whether the fugitive has already been
convicted or acquitted for the same
offences for which his or her extradition
is now sought;

(iv) whether the fugitive should be returned to
serve out a sentence imposed as a result
of a conviction in absentia, or whether he
has been accused of a political offence;

(v) whether the length of time since the
offences are alleged to have been
committed or since the fugitive has been
unlawfully at large, would make it unjust
or oppressive to return him to the
requesting state.

111. We have already noted, in Section III, the earlier route
of challenge available to individuals once the ECHR is
incorporated into domestic law: any allegations of breaches of
the ECHR would be heard alongside the above, and allow the
court to decide whether the fugitive might, if returned, be
prejudiced, detained, or restricted in his personal liberty by
means of his or her race, religion, nationality or political

opinions.

112. our first preference is for extradition hearings to be
heard, as now, in a magistrate’s court. We have, however, not
excluded the possibility of creating a separate, specialist,
extradition tribunal in order to expedite decisions on
extradition requests.

= We believe that the definition of extradition crime
could explicitly exclude offences which are
offences under military law only (section & 1(b) of
the Act). We have also, in selecting the above
functions for the court, endorsed the earlier
working group’s recommendation that there was no
need to retain a ground for refusal because of the
trivial nature of an offence (sect ion I (30
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113. We have noted, in Section II, that if an appeal via
statutory habeas corpus is made, that a fugitive may apply to
the House of Lords for leave to appeal. We believe that there
is a strong case for requiring that leave may only be
requested if a point of law of general public importance is
certified by the Divisional Court.

114. This report invites views on:

(1) the extent of the functions proposed for
the court stage in future extradition
hearings;

(ii) the proposal that hearings should be

conducted by a specialist magistrate, with
a route of appeal to the Divisional Court;

(iii) whether there should be a separate
tribunal to hear extradition requests; and

(iv) the proposal that appeals to the House of

Lords should require certification of a
point of law of general public importance.

Decision on surrender

115. Section 12 of the Act governs the Secretary of State’s
final decision on surrender. We have set out above those
questions which we believe are for the court to consider. We
do not believe that the Secretary of State should duplicate
that consideration. He should be able to rely on the court’s
decision on extraditability.

116. We believe that the Secretary of State should decide not
to extradite an individual if:

(1) there are issues of national security or
exceptional humanitarian concerns that
would make it unjust or oppressive to
return that individual;

(1) specialty protection required by that
particular extradition arrangement will
not be in place on return;

(iii) if the fugitive is facing the death
penalty for an offence and the Secretary
of State has not received satisfactory
assurances that it will not be imposed;

(v) if another request has been made in
respect of the person to which, having
regard to all the circumstances, %
appears to the Secretary ofrfstate
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preference should be given.

1175 i The ‘Rct places no restrictions on issues that may be put
pefore the Secretary of State in making representations
against return. His discretion is unfettered. While it is
important that the Secretary of State’s discretion should not
be so narrow that an individual has no effective remedy, we
are clear that the Secretary of State’s discretion should be
used sparingly and that he should not be obliged to consider
matters that are either properly for the court ofsicrial o
have already been decided by the UK courts. The Secretary of
State should be able to dismiss representations that raise no
new points, or that claim, without new evidence, that the
court’s decision on extraditability should be overturned. The
Secretary of State should provide reasons for his decision,
which continues to be subject to scrutiny by means of judicial

review.

118. We recommend that the Secretary of State should retain
discretion on a final decision on surrender. This report
invites views on the proposed narrowing of the Secretary of
State’s functions when making a final decision on surrender,
and that he should be able to dismiss representations that
raise no new points or challenge, without new evidence, the
court’s decision on extraditability.

Time limits

119. Time limits in the Act currently affect the time given to
the requesting state to provide full documentation after a
provisional arrest, the time given to the Secretary of State
to make a decision on surrender and to remove the fugitive.
These time limits are all upon the executive; there are some
time limits within the court process, but no time limits on
the disposal of court proceedings. Fugitives can be discharged
if the requesting state does not provide full papers in time;
they can also apply for discharge if the Secretary of State,
without sufficient cause, takes too long over either a
decision on return or the physical process of removal. The
1995 Convention will, when ratified, introduce new time limits
on the process for those who consent to their return to EU

countries.

120. Different time limits apply for different categories of
cases, and in any event, we recommend that, wherever possible,
existing time limits should be standardised. Commonwealth
countries do not have any time limits and the setting of them
is discretionary on a case to case basis. Accordingly, there
is scope for uniform time limits without renegotiating

international agreements.

121. We have expressed our concern over delay in the
extradition process. We believe that the recommendations we
have made will go some way to streamlining the extradition
process, and that this should have a knock-on effect on the
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overall length of consideration of extradition requests.

122. We do not, however, see why the court, or a specialised
tribunal, should not be subject to fixed targets for reaching
a decision. We were recently presented with a vivid example
from an extradition partner: consideration under UK
extradition law of three co-accused had taken so long that the
case was dealt with in the requesting state as three separate
prosecutions, with the witnesses appearing three times. A
balance has to be struck: some delay may be necessary in
fairness to the fugitive, but in most instances, delay makes
the trial in the requesting state more difficult and benefits
the fugitive. Further consideration needs to be given to how
effective and fair targets could be introduced to the court
stage in extradition proceedings.

123. We recommend that the existing time limits should, where
possible, be standardised, and that consideration should be
given to providing targets for the court, or a new specialised
tribunal, to take decisions in extradition proceedings.

Conclusion

124. The proposals above are primarily concerned with those
extradition requests that are contested by the fugitive, where
we have judged that it continues to be right that the court
and the Secretary of State examine the request. We have,
however, also considered two other categories of extradition
requests: first, requests which could be decided by the courts
without reference to the Secretary of State, and, secondly,
cases where the fugitive consents, typically, shortly after
arrest, to return to the requesting state without going
through the full extradition procedure. The first category is
examined in section VI, and the second in Section VII.
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SECTION VI: FAST-TRACK

125. While we believe that our recommendations will speed up
the consideration of extradition cases, and that eventual
abolition of the prima facie requirement would mean that the
majority of extradition requests will be treated in the same
way as requests from ECE partners are now, we still guestion
whether this is sufficient for the future. We have noted the
increasing closeness in international judicial cooperation,
particularly within the EU, and we have noted that the
majority of our extradition traffic is with extradition
partners whose criminal justice systems are of a high
standard. We have therefore taken this opportunity to
recommend that consideration should be given to closer
extradition arrangements between the United Kingdom and
countries other than the Republic of Ireland. The most
natural, but not the only, place to look for partners in a new
fast-track extradition scheme is the European Union, and the
most obvious model to follow is a form of backing of warrants

scheme.

126. We acknowledge that there is a danger of further
complicating extradition arrangements, and that there are good
reasons for our backing of warrants arrangement being made
with the Republic of Ireland, given the historic ties, legal
similarities and geographical proximity of our two countries.
The United Kingdom will also want to avoid negating the
penefits of a multilateral agreement such as the ECE. On the
other hand, if we have complete faith in the criminal justice
system of a requesting state, then we believe that there are
strong arguments to reduce procedure in the United Kingdom to
the minimum necessary to allow for a swift return for the
individual to have his or her case considered by the court of

trial.

127. There are other parallels: Australia and New Zealand
operate a backing of warrants system between their two
countries, and it is possible to extend backing of warrants
arrangements within the Commonwealth, mainly on a regional

basis.

128. As with extradition requests made under the ECE, there
are safeguards built in to extradition requests made from the
Republic of Ireland, which are dealt with under the 1965
Backing of Warrants (Republic of Ireland) Activ(®the: 1965
Act"). Under section 2 of the 1965 Act, return will be not be

ordered if:

(1) the offence on the warrant does not correspond
with an offence in the United Kingdom which is
an indictable offence or is punishable on
summary conviction with imprisonment for six
months;

(i1) the offence is an offence of political
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character or under military law, or there are
grounds for believing that the subject of the
warrant will, if returned, be prosecuted or
detained for another offence of political
character or under military law;

the warrant is for the arrest of a person
accused of an offence in Northern Ireland
which constitutes an extra-territorial

of fence under the law of the Republic, or
that the person has been acquitted or
convicted in Northern Ireland in respect
of the same act for which the warrant is

issued;

there are grounds for believing that the person
will be prosecuted or punished on account of
his race, religion nationality or political
opinions, or that he would be punished or
detained by reason of his race, religion
nationality or political opinions.

Under the 1965 Act, the Secretary of State may by order
provide specialty protection for fugitives returned from the

Republic.

129. We believe that further consideration of the use of a
fast-track extradition procedure with some of the United
Kingdom’s extradition partners should be undertaken, and that
consideration should be given to including a provision in new
legislation, allowing the Secretary of State to enter into
fast-track extradition arrangements. The precise nature of any
such fast-track would have to be agreed on a bilateral or
regional basis, and we do not make detailed recommendations.
The Government will have to take account of reciprocity in
such an arrangement: there is, for example, full reciprocity
on extradition of own nationals with the Republic.

130. The backing of warrants arrangement with the Republic is
an obvious model, but it is not the only one. It would be
possible to consider closer extradition arrangements for some
offences only, or to consider introducing a special warrant in
carefully-defined circumstances, which once issued by one
country would be accepted as valid by the police or
prosecuting authorities of another country.

131. This report invites views on the establishment of a fast-
track extradition procedure.
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SECTION VII: SIMPLIFIED PROCEDURES

132. The United Kingdom needs to incorporate into domestic
legislation the 1995 Convention on Simplified Extradition
procedure between the Member States of the European Union (see
Appendix 7). Also, the law needs clarifying to better
distinguish between full extraditions, waiving the right to
appeal against the magistrate’s decision and consensual

returns.

133. Section 14 of and paragraph 9 of?’Scheduler 1l vtolthe 989
Act allow a fugitive to waive his or her rights; the Act then
ceases to apply. The Magistrates Courts’ (Extradition) Rules
1989 prescribe forms for the waiving of these rights. A
fugitive should be returned within one month or may apply to
be discharged. In 1997, around 40% of those returned from
England, Wales and Northern Ireland consented to return; the
figure for 1996 was closer to 60%.

The 1995 Convention

134. The 1995 EU Convention sets out streamlined procedures
for cases where the fugitive and the requested state consent

to extradition.

Revocation of consent

135. Article 7 lists various conditions under which the
arrested person’s consent to return, and (where appropriate -
cee discussion below) renunciation of specialty, is to be
given. Article 7(4) states that consent and renunciation,
once given, may not be revoked. We recommend that United
Kingdom provisions should not permit the revocation of
consent or renunciation of specialty protection as allowed by
Article 7 of the 1995 Convention.

Specialty

136. Articles 9 and 13 of the Convention allow for the
relaxation of specialty protection for a person who consents
to return to an EU Member State. The United Kingdom must
decide whether to relax specialty protection.

137. The main provision is Article 9, which allows Member
States to declare that the specialty protection in Article 14
of the ECE shall not apply to an arrested person who either
(a) consents to extradition, or (b) consents to extradition
and expressly renounces entitlement to specialty protection.
The choice between (a) and (b) is to allow for the differences
petween legal systems; in some systems consent automatically
entails renouncing specialty, in others express renunciation

is required.

138. We recommend that the United Kingdom should relax
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specialty protection as allowed by Article 9 of the 1995
convention; the United Kingdom should declare Article 14 of
the ECE does not apply to a person who consents to return
under simplified procedures within the EU. We would recommend
the option at (a) in Article 9, with consent automatically
entailing renunciation of specialty.

139. Article 13 provides that, where a person has renounced
specialty protection under the Convention, the renunciation
also applies in relation to re-extradition to a third EU
Member State (ie the requirement in Article 15 of the ECE for
the consent of the requesting state will not apply), unless
the Member State which returned him has declared otherwise. If
the United Kingdom is content to relax specialty protection as
allowed by Article 9, it is logical to relax it for re-
extradition within the EU, as allowed by article 13 of the
1995 Convention.

Consent after the 10-day deadline

140. Article 8 requires the requested state to notify the
requesting state within ten days of the arrest whether the
fugitive has consented to return under the simplified
procedure. Article 12 covers what happens if consent is given
after this ten day period has expired. Article 12(3) states
that each Member State when ratifying the Convention shall
state whether it intends to apply the second indent in Article
12(1) and Article 12(2), and if so, under what conditions.

141. The second indent in Article 12(1) allows for the use of
simplified procedure if a formal request has been received:
the requested state may still apply the simplified procedure,
but is not obliged to do so. A Member State must declare on
ratification whether or not the simplified procedure will be
available where a formal extradition request has been
received. The reason for having these separate provisions is
that it may not be possikle for some Member States to
reconcile the use of the simplified procedure with their
national court procedures, which come into play once a full
extradition request has been received (Portugal has signed up
to the second indent).

142. We would wish to be able to use simplified procedures at
whatever stage consent to return is given; and recommend that
the simplified procedure be followed whether or not a formal
request has been received. We therefore recommend that the
United Kingdom should apply no conditions to Article 12(3) of
the 1995 Convention. Many people who consent to extradition
only do so after the request has been received; some consent
as late as surrender stage.
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Simplified procedure: Section 14 and paragraph 9 of Schedule 1

143. The effect of the introduction of simplified procedures
specific to the EU will create a double system, with those who
wish to consent to their return to countries other than EU
Member States, being subject to different procedures.

144 . We recommend that consideration is given to whether the

EU proposals for simplified procedure should also be applied

to requests from other extradition partners. In addition, we

recommend that section 14 of and paragraph 9 of Schedule 1 to
the Act are clarified.
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SECTION VIII: MISCELLANEOUS

145. This Section covers a range of issues which were
considered by the working group. The most significant are
those relating to simplified procedures. We have already noted
the desirability of renegotiating older treaties with a view
to revoking Schedule 1 to the Act. In the event that this may
not be achieved, we have also noted, partly for the record,
the most significant discrepancies between the extradition
arrangements for ECE, commonwealth and Schedule 1 treaty
partners. This Section is, in general, aimed at simplification
and clarification.

Convictions in absentia

146. The 1989 Act treats convictions in absentia in three
slightly different ways. The provisions in paragraph 20 of
Schedule 1 are out-dated: the key difference is between those
requests made from Commonwealth countries, which must be
treated as accusation cases, and those which fall under
section 6(2), where provision is made for the return of a
fugitive convicted in his or her absence, provided that it is
"in the interests of justice" to do so.

147. Not many reguests are made to the United Kingdom on the
basis of convictions in absentia. As far as we have been able
to establish, those that have been made since 1989 have
failed, on a variety of grounds. A conviction in the
fugitive’s absence does not necessarily mean that the trial is
unjust or without safeguards for the individual. It is
difficult to justify that people should escape extradition
pecause they deliberately absented themselves from their own
trial. We believe that there are circumstances, particularly
when a fugitive has made this choice, that it should be
possible for that person to be returned to the requesting
state. We consider that there are circumstances in which a
re-trial might not be necessary.

148. We recommend that this issue should be a matter for the
courts rather than the executive. This should not longer be a
guestion for "an appropriate authority". We do not believe
there should be either a blanket policy of refusing to
recognise convictions in absentia, or to accept all such
convictions without further guestioning. New legislation
should set out clearly the specific criteria for dealing with

such requests.

Temporary transfer for trial for those awaiting extradition

149. Under section 12(3) of the Act, an order for return
cannot be made against a person until any charges against that
person in the United Kingdom have been dealt with, or until
any sentence of imprisonment in the United Kingdom has been
served. If a person who is accused of an offence in another
country is serving a lengthy sentence here, this means the

WGREPORT. 7 Seplember [W9N

(0]




extradition and subsequent trial of that person will be
delayed, possibly for several years. The delay may affect the
case against the person in the requesting state, especially if
evidence depends on the memory of witnesses.

150. We believe the possibilities for delay should be reduced.
We recommend that there should be a power to allow for the
temporary transfer of a person so that he or she may be tried
before their sentence in the United Kingdom has been

completed.

Special arrangements

151. Sections 15 of the Act refer to requests from countries
with which the United Kingdom has no extradition relations.
Section 15 allows for a request to be made for a particular
individual under a special arrangement. To date, no
extraditions under section 15 have been successfully

concluded.

152. We have considered whether the fact that the United
Kingdom does not have extradition relations with a country
should mean that any request from that country should have to
conform to a higher evidential standard. The lack of
extradition relations with a particular country may be a
result of concerns about that country’s criminal justice
system, or it may be that there has been no apparent
operational need to have an extradition arrangement. The
evaluation of the criminal justice system is a separate matter
from the evidential requirement; concerns about the criminal
justice system in the requesting state can be raised during
the extradition process. We recommend that judgements should
be made on a case by case basis, but that there should be no
automatic presumption in favour of the prima facie requirement

for special arrangements.

153. Despite its lack of use, we believe that the provision
is still needed. The fact that it has not yet been tested does
not mean it should be abandoned; it 1s meant to be for an
exceptional situation. It is easy to conceive of circumstances
where the United Kingdom might wish to pursue extradition
outside normal arrangements; criminals should not be able to

evade justice simply by fleeing to a particular country.

154. The provisions for special arrangements in section 15
only apply to foreign states. We recommend that they should be
extended to Commonwealth countries with which the United
Kingdom has no extradition arrangements.
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Part IV of the Extradition Act 1989

155. We noted that any amendments to the specialty
requirements for requests made to the United Kingdom would
have to be considered in the context of similar amendments to
the provisions in the Extradition Act in respect of outgoing
requests. Sections 18 and 19 relate to restrictions upon
proceedings for other offences in the case of persons returned
py foreign states and by designated Commonwealth countries or

colonies.

156 We recommend that, where possible, reciprocal
arrangements should be put in place in respect of specialty so
that the Crown Prosecution Service could prosecute for
additional minor offences when a fugitive has been returned to

the United Kingdom.

Definition of extradition crime

157. Section 2 of the Act, together with paragraph 20 of
Schedule 1 defines what constitutes an extradition crime. We
have noted our view that older bilateral treaties should be
renegotiated, partly to allow for modernisation. We recommend
that the list system as a means of defining what should be an
extradition crime should be replaced by a minimum sentence
threshold as older treaties are renegotiated. If Schedule 1,
or a similar transitional provision is still required in order
to preserve remaining older treaties when new legislation is
introduced, we recommend that the definition of "extradition
crime" contained in section 2 be amended so as to ensure that
the list system is not a barrier to successful extradition.

The 1996 Convention (definition of extradition crime)

158. Article 2(1) amends the definition of what constitutes an
extradition crime. It provides that for an offence to be
extraditable it needs to be punishable by at least 6 months’
imprisonment in the requested state, rather than the present
requirement under the ECE of a maximum period of at least 12
months’ imprisonment in both the requested and requesting
states (the United Kingdom has a reservation to Article 2 of
the ECE, defining an extradition crime as an offence
punishable by 12 months’ or more imprisonment in both the
United Kingdom and the requesting state) .

159. Article 2(3) states that extradition may in certain
circumstances be granted for offences punishable by fines; it
refers back to Article 2(2) of the ECE. We recommend that the
UK should accept the relaxation of the definition of
extradition crime set out in Article 2(1) of the 1996

convention.
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Death penalty

160. Under section 12(2) (b) of the Act, the Secretary of State
may decide not to order surrender if the person is facing the
death penalty for an offence for which that penalty is not
available in Great Britain. In effect, this means that a
decision is taken in each individual case, generally, relying
on an individual undertaking by the requesting state. Some
Countries have no provisions for such an undertaking, but
will, under their law, respect any conditions attached to an

order for surrender.

161. We believe that the Secretary of State should continue to
refuse extradition unless he is given satisfactory assurances
by the requesting state if a fugitive faces the death penalty
on return, but recommend that provision is made, on this issue
alone, for a formal condition to be attached to future orders
for surrender issued by the Secretary of State.

Schedule 1

162. There are a number of anomalies in the Act between the
provisions for requests made under Schedule 1 and those
relating to other countries. We pelieve that new legislation
should, as far as possible, tidy up these anomalies. Some of
these can only be achieved by renegotiating bilateral
treaties, and we recommend that they are taken into account if
and when the treaties are renegotiated.

163. The list below highlights some of the differences between
Schedule 1 and other parts of the Act:

(43 provisional arrest under Schedule 1 is not
currently available for a person on his way to
the United Kingdom. This provision should be
extended to bring Schedule 1 into line with the
rest of the Act;

(1) there is a difference in the Secretary of
State’s- powers to discharge a person from
custody. Under section 8(4) ofsthe Actyc-the
Secretary of State may cancel a warrant and
discharge a person from custody if he decides
not to issue an authority to proceed. Under
paragraph 5(2) of Schedule 1, the Secretary of
State may order a provisional warrant to be
cancelled and order the person to be discharged
Wif“he “thinks fit".,J

(iii) the US/UK Treaty requires that provisional
arrest requests must be made through the
diplomatic channel. Requests should be able to
pbe made through police channels, as in other

categories.
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(iv)

(v)

(vi)

Schedule 1 has no provision for consent to be
given to a fugitive being dealt with for
another offence once he has been returned. This
provision should be added to bring the Schedule
into line with the rest of the Act;

* Schedule 1 does not have any equivalent to the

habeas corpus provisions in section 11; or to
the requirements regarding giving notice,
representations and judicial review from
section 13. Nor does section 13 technically
apply to Commonwealth countries. Currently, all
these provisions are applied to all countries
by analogy. We recommend that this be
clarified;

for people returned to the United Kingdom by
foreign states, section 18 refers to trial and
conviction for offences committed prior to
extradition. Paragraph 17 of Schedule 1 refers
only to trial; this should be brought in line

with sectioni 18-

Oother miscellaneous amendments

164. There are a number of other amendments which should be
made to:the Act:

(1)

(i1)

(iii)

(1v)

(v)
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section 9 covers the proceedings for committal
by the magistrate; section 27 of the Act covers
admissibility of evidence. The Act does not
include provisions for evidence taken in any
foreign state as being admissible for
extradition to Commonwealth countries, or
evidence taken in Commonwealth countries to be
authenticated for the purposes of a request
from a foreign state. This anomaly should be
addressed in any subsequent legislation;

overseas territories: section 31 only applies

where there is no treaty between United Kingdom
and a foreign state. This should be extended to
cover the situation where there is a treaty but '
it has not been extended to the overseas

territories;

there is currently no power to hold prisoners
in Northern Ireland pending extradition. Such a

power should be introduced;

there should be a power of discharge for the
courts in cases where a request is withdrawn;

amendments to the Extradition Act have led to
the Act having two sections numbered 2(4) (d);




one inserted by the Criminal Justice and Public
order Act 1994, the other by the Hong Kong Act
1985 (incorporated by SI 1178 of 1997). The
latter should be re-numbered for the sake of
clarity.

WOGREPORT. 7 September 1998

43




SECTION IX: SUMMARY OF RECOMMENDATIONS
SECTION I: INTRODUCTION

It is the view of this working group that, in the interest of
the modernisation of the United Kingdom’s extradition
arrangements, the Government should aim to renegotiate its
bilateral treaties. (Paragraph 9)

SECTION III: SAFEGUARDS

We recommend that new legislation should be clearer. The
incorporation of the ECHR will provide an early route of
appeal that can apply to allegations regarding the fairness of
the trial in the requesting state and allegations concerning
treatment on return. We recommend that these should guide the
courts, and that some of the existing statutory bars in the
Act that relate to conditions on return in the requesting
state could be revoked, or revised. (Paragraph 47)

We recommend that the United Kingdom should accept Articles
10, 11 and 12 of the 1996 Convention, thereby relaxing
specialty requirements between EU Member States.

(Paragraph 55)

We recommend that the United Kingdom should relax its
specialty requirements for its main Commonwealth extradition

partners. (Paragraph 56)

We are not convinced that specialty protection needs to be in
place throughout the extradition proceedings; the test is
whether it is available on the fugitive’s return. We believe
that it is primarily a question relating to the strength of
international relations and respective trust between
extradition partners and we recommend that it should be a
question for the Secretary of State to decide at the point of

return. (Paragraph 59)

We recommend that the United Kingdom should accept derogation
from the principle of dual criminality as set out in Article 3
of the 1996 Convention. (Paragraph 62)

We recommend that the political offence safeguard should
remain in its present form (subject to the derogation
recommended for EU Member States in the 1996 Convention) but
that this should no longer be examined by the Secretary of
State: it should be considered by the courts. (Paragraph 64)

We recommend that the United Kingdom should agree to Article
5(1) of the 1996 Convention, thereby providing that the
political offence defence can no longer be claimed by those
whose extradition is sought by another EU Member State.

(Paragraph 67)
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SECTION IV: EVIDENTIAL REQUIREMENTS

We recommend that new legislation should permit the prima
facie requirement to be removed for our main Commonwealth
partners, without an insistence on reciprocity. (Paragraph 76)

We recommend that the ECE standard should apply as a
replacement for the prima facie requirement for our main
commonwealth partners; there are obvious advantages in aiming
for a single standard in extradition requests made to the

United Kingdom. (Paragraph 81)

We recommend that authentication requirements should be
simplified. There should be one tier of authentication for
the requesting state. We recommend that the authentication of
a document should have the effect of rendering a document and
its contents admissible in a court in the United Kingdom.

(Paragraph 88)

We recommend that the provisions of Article 15 of the 1996
Convention should be adopted, thereby restricting
authentication requirements to key documents. (Paragraph 90)

We recommend that new legislation should define what is meant
by an '"extradition partner", and that, as far as is legally
possible, legislation should aim to provide one main
extradition scheme, removing any unintended and unnecessary
procedural distinctions between requests from “"foreign states"
and Commonwealth partners. (Paragraph 92)

SECTION V: THE SECRETARY OF STATE AND THE COURTS

This report invites views on whether the Secretary of State
should continue to retain his initial filter role before an
extradition request proceeds to the court stage and whether
some or all of his functions can be carried out by the court.

(Paragraph 105)

This report invites views on:

(1) the extent of the functions proposed for
the court stage in future extradition
hearings;

(ii) the proposal that hearings should be

conducted by a specialist magistrate, with
a route of appeal to the Divisional Court;

(iii) whether there should be a separate
tribunal to hear extradition requests; and

(iv) the proposal that appeals to the House of
Lords should require certification of a
point of law of general public importance.
(Paragraph 114)
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we recommend that the Secretary of State should retain
discretion on a final decision on surrender. This report
invites views on the proposed narrowing of the Secretary of
State’s functions when making a final decision on surrender,
and that he should be able to dismiss representations that
raise no new points or challenge, without new evidence, the
court’s decision on extraditability. (Paragraph 118)

We recommend that the existing time limits should, where
possible, be standardised, and that consideration should be
given to providing targets for the court, or a new specialised
tribunal, to take decisions in extradition proceedings.

We recommend that the existing time limits should, where
possible, be standardised, and that consideration should be
given to providing targets for the court, or a new specialised
tribunal, to take decisions in extradition proceedings.

(Paragraph 123)

SECTION VI: FAST-TRACK

This report invites views on the establishment of a fast-track
extradition procedure. (Paragraph 131)

SECTION VII: SIMPLIFIED PROCEDURES

We recommend that United Kingdom provisions should not permit
the revocation of consent or renunciation of specialty
protection as allowed by Article 7 of the 1995 Convention.
(Paragraph 135)

We recommend that the United Kingdom should relax specialty
protection as allowed by Article 9 of the 1995 Convention; the
United Kingdom should declare Article 14 of the ECE does not
apply to a person who consents to return under simplified
procedures within the EU. (Paragraph 138)

If the United Kingdom is content to relax specialty protection
as allowed by Article 9, it is logical to relax it for re-
extradition within the EU, as allowed by article 13 of the
1995 Convention. (Paragraph 139)

We would wish to be able to use simplified procedures at
whatever stage consent to return is given; and recommend that
the simplified procedure be followed whether or not a formal
request has been received. We therefore recommend that the
United Kingdom should apply no conditions to Article 12(3) af
the 1995 Convention. (Paragraph 142) ;

we recommend that consideration is given to whether the EU
proposals for simplified procedure should also be applied to
requests from other extradition partners. In addition, we
recommend that section 14 of and paragraph 9 of Schedule 1 to
the Act are clarified. (Paragraph 144)
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SECTION VIII: MISCELLANEOUS

We do not believe there should be either a blanket policy of
refusing to recognise convictions in absentia, or to accept
all such convictions without further questioning. New
legislation should set out clearly the specific criteria for
dealing with such requests. (Paragraph 148)

We recommend that there should be a power to allow for the
temporary transfer of a person so that he or she may be tried
before their sentence in the United Kingdom has been

completed. (Paragraph 150)

We recommend that judgements should be made on a case by case
basis, but that there should be no automatic presumption in
favour of the prima facie requirement for special
arrangements. (Paragraph 152)
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