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From: Jonathan Powell
Date: 11 September 2000

ROBERT HILL CC: David North

TOBACCO
David Ward came to see me today and left me the attached note.

He said they anticipated the ECJ overturning the tobacco directive in the next
couple of weeks. The FIA would make the attached declaration saying that they
intended to implement the ban on advertising even though the directive had
fallen. He hoped we would welcome this and urge other sporting bodies to act in
the same way. I said I would pass it on.

He said there was a fairly strong counter group in the FIA mainly representing
the teams headed by a prominent Tory, but they were fairly confident they could
be defeated.

i

JONATHAN POWELL

RESTRICTED




At its meeting in Seville, Spain on October 4™ the FIA’s World Motor
Sports Council has decided that :

“The FIA will introduce a world-wide ban on tobacco advertising and
sponsorship in international motor sport from the end of 2006 season
as originally envisaged by the European Union Directive (98/43/EC).
It is intended that the FIA’s ban will also comply with the World Health
Organisation’s proposed Framework Convention on Tobacco Control
and the related Protocol on Tobacco Advertising and Sponsorship.




FIA World Motor Sport Council
Seville, Spain, October 4"

Tobacco Advertising and Sponsorship

This Autumn significant developments will occur which concern the issue of
tobacco sponsorship. The European Court of Justice will give a decision on the
legality of the European Union Directive on tobacco advertising and the World
Health Organisation will begin formal negotiations on a proposed Framework
Convention on Tobacco Control. In response the FIA must consider its policy
towards tobacco advertising and sponsorship.

The European Union Directive on Tobacco Advertising

Following the opinion of the Advocate General delivered on June 15" it is very
likely that the European Court of Justice will annul the European Community
Directive on Tobacco Advertising (98/43/EC). This Directive requires a ban on
tobacco advertising in all fiteen Member States of the European Union by July
2001 with an extension to October 2006 for sponsorship of world level events
such as Formula One. The issue before the Court is a technical legal argument
that the Directive has been introduced on the wrong legal basis. A decision to
annul the Directive has nothing to do with the substance of the proposed tobacco
ban, nor would it suggest that the Member States of the EU are no longer
interested in banning tobacco advertising or sponsorship.

In response to the likely demise of the Directive it is clear that the European
Commission and a majority of Member States will wish to pursue its original
objectives. Indeed some countries, provoked by the failure of the Directive may
act even more swiftly. The most likely course of action will be national legislation
banning tobacco advertising and sponsorship. It remains to be seen if the various
examples of national legislation will include the extra time allowed to international
sports events. The European Commission will certainly bring forward new
proposals to achieve a ban on tobacco advertising and sponsorship.

The WHO Framework Convention on Tobacco Control

Last year the WHO (a specialised agency of the United Nations made up of 191
member governments) began work on a Framework Convention on Tobacco
Control (FCTC). This convention, which is due to be completed by May 2003, will
be an international legal instrument capable of signature and ratification by
member states. Once in force it will provide for the first time ever a worldwide
legal system for controlling the use and promotion of tobacco products. The
FCTC is expected to cover a broad range of issues such as smuggling, fiscal
measures, agricultural diversification, labelling, advertising and sponsorship.




In October the WHO will begin formal negotiations on the FCTC. Not surprisingly
a draft text for the convention (and for protocols that may be annexed to it)
includes a worldwide ban on tobacco advertising. In particular, the WHO
secretariat has already prepared a draft protocol on advertising and sponsorship.
The text envisages legislation to eliminate “all direct and indirect advertising,
promotion and sponsorship concerning tobacco”. However, it acknowledges that
such legislation “will be introduced progressively”. Preliminary reactions from
WHO members states meeting in a preparatory working group have been very
favourable to the proposed protocol.

Once adopted the FCTC and its protocols can be ratified by each member state
of the WHO and by regional bodies such as the European Union. Once ratified
(which normally involves a local legislative act) the convention will be in force in
the country concerned. If the timetable proposed by the WHO is met it is likely
that a majority of WHO member states will be signatories of the FCTC by 2006.

To promote the FCTC the WHO'’s Director General Mrs Gro Harlem Bruntland
(the former Prime Minister of Norway) has launched a Tobacco Free Initiative
which will build support for its objectives using networks of non-government
organisations (NGOs) and sympathetic governments.

The WHO promotion of the FCTC is the end game in the battle between health
authorities and the tobacco industry. Once adopted the FCTC will provide a

world-wide legal framework for governments to take common action against the
tobacco industry. It is very likely that a tobacco advertising/sponsorship ban will
be the major feature of the FCTC. This is because it is relatively easy to
negotiate and will satisfy governments that are looking for political gestures in the
difficult area of tobacco control. The FCTC will also provide a common poalitical
platform to anti-smoking campaigns around the world as each country is
encouraged to ratify the convention.

As mentioned earlier the original time-scale of the European Directive of October
2006 is a realistic planning period for the effective implementation of the FCTC in
the majority of industrialised countries. It would, therefore, be prudent for teams
currently competing in FIA World Championships to assume that by the end of
2006 both in Europe and in the world the legal environment will be extremely
hostile to tobacco advertising and sponsorship.

FIA Policy on Tobacco Advertising and Sponsorship

At its meeting in December 1998 the World Motor Sports Council invited
interested parties to provide evidence that, as a result of tobacco brand name
sponsorship identification displayed in connection with Formula One motor
racing, a significant number of individuals who were not and would not otherwise
have become smokers made the decision to smoke. The FIA wrote to all
governments from countries currently hosting Formula One events, the WHO, the




European Community, the World Bank, and published a call for evidence in the
Economist magazine.

The response to the FIA’s inquiry has been disappointing. Only four governments
replied to the written request for information. We received replies from the
Argentine, British, Canadian, and German Governments, from the WHO, the
World Bank, the European Commission, and from two universities, from Action
on Smoking and Health and from the German tobacco manufacturers. The
evidence provided contains very little material relating to motor sport. Overall the
evidence supplied does not demonstrate that there is a strong link between
tobacco sponsorship and the encouragement of non-smokers to take up
smoking.

Although the FIA’s inquiry has proved to be inconclusive, it is clear from the
unanimous decision of 191 governments at the 1999 World Health Assembly of
the WHO to commence negotiations on the Framework Convention on Tobacco
Control that there is widespread political agreement that tobacco advertising and
sponsorship should be banned.
i

On entry into force the FCTC will for the first time provide an internationally
applicable legal instrument promoting a ban on tobacco advertising and
sponsorship. Although not all governments will agree to ratify the FCTC, it will be
very widely adopted and become the legal norm as regards control of tobacco
products. As more nations world-wide ratify the Convention international motor
sport will face an increasingly limited tolerance of tobacco advertising and
sponsorship. This will be a highly unstable and unpredictable situation for both
the FIA and for those in motor sport that rely on commercial sponsorship.

it el i g
s that it is better to anticipate the impact of the FCTC and provide
a stable and predictable future for international motor sport. It is, therefore,
proposed that pending entry into force of the WHO FCTC and the related
protocol banning tobacco advertising and sponsorship that the FIA introduce a
total ban on tobacco advertising and sponsorship in international motor sport
from the end of 20086.

sy S o )’,
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This time-scale is consistent with the original terms of the European Union
Directive and provides a reasonable lead-time for teams that receive tobacco
sponsorship to find alternative sources of support.
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HSC
Healﬂ\ & Safety Commission

Vi, RELEASE... NEWS RELEASE.... NEWS RELEASE.. .

Cﬂ“ 00 5 September 2000

PASSIVE SMOKING AT WORK - HEALTH AND SAFETY COMMISSION
PRQPOSES CODE OF PRACTICE

The Health and Safety Commission (HSC), has decided that it favours the introduction of an
Approved Code of Practice (ACOP) for passive smoking at work. This decision follows a
public consultatica on the issuc.

It has also decided to recommend that in recognition of the particular challenges faced by

pl" of the hospitality industry, where the Public Places Charter applies, compliance with
dm will count as oomplymg with the ACOP for two years. This will be supported by new

HBE Chmir Bill Callaglien commented:

* “We carefully considered the different options, including continuing with a voluntary
approach, before deciding that the best way of protecting the three million people still
exﬁwd to envirommental tobacco smoke was through an ACOP.

“The introduction of an ACOP is an important and welcome development, and represents the
bas way to proceed in this contentious area. It will enable everyone - employers and
employees, smokers and non smokers - to know exactly where they stand with regard to
workplace smoking and ensure compliance with health and safety law. It will guarantee the
welflre of non smoking employees and allow employers to make arrangements best suited to

B
o
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ﬁoa Count, 2 Southwark Bridge, London SE1 9HS
. Tel:0171 - 717 €000 Fax: 0171 - 928 6635

( Press-enquiries only: 0171 - 717 6700 )
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‘1 wuuld stress that the ¢ode should not be viewed as a draconian measure, that will prevent
sm&uu enjoying a cigérette in their local pub or club. We are not proposing a ban on
m in workplaces. It is rather a recognition of the need to protect those workers
cpr_-ed to environmental tobacco smoke and to build on existing good practice.

i nm aware that the intfoduction of an ACOP will require some, but not all, businesses to
invéd in measures that assist them in meeting its requirements. Nevertheless, I believe that
the wlder benefits, and particularly the welfare gains for those staff currently exposed to
wathpince tobacco smale, makes such expenditure worthwhile”.

nléémumuﬁon documtent was issued on 29 July last year, with a three month period to
respiand to the options ewlined. It included a draft ACOP. In the event, 83.2% of
mﬁon&mx favoured the introduction of an ACOP, 5.2% preferring stronger regulatory
wlion and 11.7% rejecting a regulatory approach. Commissioners discussed these figures
andthe accumulated evidence on the subject together with the views of key stakeholders.
M concluded that the ACOP offered the most sensible way to tackle the workplace

The ACOP would give iuthoritative guidance on employers’ obligations under health, safety,
and' welfare law regarding passive smoking at work. This Code would have special legal
fm& similer to that of the Highway Code. Failing to follow the Code would not be an

offénce in itself, but an employer will need to demonstrate that equally effective methods
hawh Been adopted to signal compliance with the law.

In die light of the code , employers should determine what is the most reasonably practical
way of controlling environmental tobacco smoke. That will necessitate a number of
resﬁomes perhaps banfing smoking in the workplace, either completely or partially; perhaps
anlbllng the physical segregstion of non smokers from tobacco smoke, providing adequate
veritilation, or perhaps hnplementmg a system of work that reduces the time an employee is
uﬂh‘ to cavirosmeiial tobacco amoke. More ..

RO S L B S
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Shiculd a complete 6r ﬂud ban not be viable, perhaps because there is a common area where
clights o1 customers hade been given leave to choose to smoke, employers should take one or
mofe measures. They mhay physically segregate employees from environmental tobacco

smidke for example. Where that is not reasonably practical they should ensure that the
workpiace is adequately ventilated. Where that is not practically achievable they should

)

impiesment a system of ‘work that ensures that employee exposure to environmental tobacco

11le;:€ode-wonld e isswed under the provisions of the Health and Safety At Work Act 1974,
TﬁCmmiulm' retommmnendation for the introduction of an ACOP will now be relayed

to Mimisters for & finel docision.

1 ~ The Government announced in 1998, via “Smoking Kills A White Paper on
Tobistco™, that the HSC would hold a consultation exercise to find out whether people would
suppont greater action to control passive smoking at work, and if they did, what form that
actibh should take. HSC iasued a consultative document, Proposal for an Approved Code of
Practice on passive smoking at work, CD |51, with a closing date of 29 October 1999 for
comimhents. The findings of that consultation were considered by the Commissioners at their

m*onswm.

2 In March 1998, the Government's Scientific Committee on Tobacco and Health
(SCOTH) published a report which recommended that, whenever possible, smoking should
not s permitted in the vworkplace. SCOTH concluded that long term exposure to
environmental tobsoco smoke (ETS) caused an increased risk of lung cancer, which in those
livitg with smokers was in the region of 30 - 40%. Exposure to ETS was also cited as a

3 ° HSE's current gmdanec for employers “Passive Smoking At Work” IND(G) 63 (rev
1) esiplains how to comply with health, safety and welfare law as it applies to passive
onailting. It advises

¢ ail employess sisuld have policies on the issue;

Cled they should pve"pn ciority to the needs of non smoking employees.

THSIATOP will bl aifhis guidence. more ..

/'{.‘n
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4 ' The Public Placés Charter is a voluntary code agreed between the Department of
Hesilth and the Associstion of Licensed Multiple Retailers (ALMR), the Brewers and
Licéhsed Retailers Associstion (BLRA), the British Institute of Innkeeping, the British
Hospitality Association, and the Restaurant Association. It applies in places like hotels,
restiurants and puds. It includes a written policy on smoking, implementation of non
smusking areas, cleaning and ventilation, training and supervision.

5 The legal basis of the Code rests on the welfare provision within section 2(1) of the
Health and Safety & wirk Act 1974:

“It MI be the dusy of every employer to ensure, so far as is reasonably practicable, the
M sqfety and welfewe ar work of all his employees”.

PUNLIC ENQUIRFES: Call HSE's InfoLine, tel: 08701 545500,
or wme to: HSE Information Centre, Broad Lane, Sheffield, S3 7HQ.

l‘ﬁ ENQUIRIES: Jourpelists only: David Gamer 020 7717 6455, out of hours
020 7928 8382. For pross review copies telephone 020 7717 6904. ;

P2 Informetion mxd press releases can be accessed on the Intermet hitp://www.hse.gov.uk/press/press.htm
Ends
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FROM THE RT HON HILARY ARMSTRONG MP \f’_)
MINISTER FOR LOCAL GOVERNMENT AND THE REGIONS

’ D E T R DEPARTMENT OF THE ENVIRONMENT

ENVIRONMENT TRANSPORT AND THE REGIONS
TRANSPORT
REGIONS ELAND HOUSE

BRESSENDEN PLACE

The Rt Hon John Prescott MP boe IR oDL
Deputy Prime Minister TEL: 020 7944 3000
Department of the Environment, Transport Fax: 020 7944 4489
and the Regions E-Mail: hilary_armstrong@detr.gsi.gov.uk
6th Floor, Eland House
Bressenden Place OUR REF: IDC(00) 203
LONDON
SWI1E 5DU o
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Dear Degky frme Mas i,
TOBACCO CONTROL BILL

I have seen Alan Milburn's letter to you of 28 July seeking your and colleagues agreement to the
policy content of the above Bill.

The Department was consulted on the original proposals for regulations to implement the EU
Directive on a ban on tobacco advertising, before the legal challenge to the Directive and the
decision to take this policy forward by way of primary legislation. At that time it was agreed that
the Department of Health would provide extra money to train trading standards officers to alleviate
the short term additional burden on local authorities. I should be grateful for confirmation that this
arrangement will be honoured.

Given that it remains difficult to estimate the full extent of the costs to local authorities, especially
with the potential for legal disputes, I would reiterate my suggestion that we undertake to keep the
costs under review, on the understanding that a transfer from Alan's department would be provided
into the settlement if the outcome of that review warranted additional provision for local
authorities.

I welcome the fact that Alan has taken on board our concerns with regard to in-flight magazines
and proposes a transitional period for non-European Community aircraft until July 2002. Now that
we are taking this forward by way of primary legislation, however, I should be grateful for
confirmation that this would not introduce a conflict with any international legislation or
agreements. '

Subject to receiving confirmation on these two points I am content with the draft proposals.

"

INVESTOR IN PEOPLE




The correspondence also seeks colleagues' views on whether the Bill should enable the Nationa’
Association of Cigarette Machine Operators' voluntary code of practice to be put into statute. I ar.
my officials have not seen a copy of this code of practice and therefore cannot take a view:
However, it is possible that there would be regulatory, enforcement or local authority burden
implications to such a change and I would welcome sight of the code and an opportunity to
comment in detail if this proposal is taken forward.

I am copying this letter to the Prime Minister, members of HS Committee, Sir Richard Wilson and
Robert Hill.
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HILARY ARMSTRONG
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0 CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0652
E-mail: gstringer@cabinet-office.x.gsi.gov.uk
Parliamentary Secretary
Cabinet Office

MWCQ
Lord Whitty o

Department of the Environment, Transport and the Regions Nt Abo -
Eland House e

Bressenden Place SE YT F+b .

London
SWI1E 5DU
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PROPOSED ACoP : PASSIVE SMOKING IN THE WORKPLACE - UPDATE

{,_
4 September 2000

Thank you for your letter to Mo Mowlam agreeing to attend the Panel that will
discuss the proposed ACoP on passive smoking. I understand as you are unavailable
for the September Panel meeting, the issue has now been moved to the following
meeting, arranged for 30 October at 2.30 p.m.

As you know the Panel were not convinced that an ACoP was the best way forward
and although Yvette thought there should be an ACoP she agreed that the one
proposed should be substantially amended.

I was glad that in your letter you expressed support for this and I was looking forward
to receiving revised proposals. However, I was somewhat disturbed therefore to
discover that the Health and Safety Commission will be discussing the proposals for
Approved Code of Practice on Passive Smoking at their meeting on 5 September that
I understand remain largely the same as those rejected by the Panel.

I would be grateful for your views on this and your assurance that, given the Panel’s
views, no decision will be made on any recommendations made by the Health and
Safety Commission before the panel meeting.

I am copying this letter to the Prime Minister, Yvette Cooper, members of the Panel
for Regulatory Accountability, and Sir Richard Wilson.

Z'y_f/ L/)
GRAHAM STRINGER

Web site: www.cabinet-office.gov.uk
INVESTOR IN PEOPLE
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HM Treasury ST Allington Towers
_ AR 19 Allington Street
London SWI1E 5EB

Tel 020 7270 1779
Fax 020 7270 5231
michael.dawson@hm-
treasury.gov.uk

Malcolm Darvill Esq

Health Directorate, Division A

Health & Safety Executive

Rose Court

2 Southwark Bridge

LONDON SE1 9HS. 29 August 2000

Dﬁo\f MA‘\,L(A\’\‘ \

PROPOSAL FOR AN APPROVED CODE OF PRACTICE ON PASSIVE
SMOKING AT WORK

Thauk you for copying me your letter of 22 August and also for Michele McDermott’s lettex of
15 August. I have also seen George Gordon’s letter of 25 August.

2. Istrongly agree with George’s comments. The latest versions of the RIA and draft Code
seem very little changed from the last versions we saw in April. In particular, they seem to take
little or no account of Sue Mahon’s lettex of 5 April to Michele McDermott with 2 number of
detailed comments on the methodology of the RIA, the Chief Secretary’s letter of 11 May to
Yvette Cooper or the meeting of officials on 6 June. The Chief Secretary’s main concern was
the disproportionate impact of the proposal on the hospitality sector, and especially small
businesses within the sector. Nothing in the latest version really addresses those concerms and,
to the extent that the costs for that sector are now somewhat higher and the overall benefits of
the Code somewhat lower, the Chief Secretary’s concems are in fact likely to have been
exacerbated, not assuaged.

3. Ican understand the need to update the Commission, but if the intention is for it to decide
on 5 September whether or not to recommend that Ministers agree to the Code in its present
form, I think that your briefing for the Comuissioners should say very clearly that the present
version will almost certainly be unacceptable to Treasury Ministers. No doubt you will also
be informing the Commissioners of the Prime Minister’s views (minute from David North to
Peter Unwin, 11 May), including his wish that Lord Haskins’ Task Foxce should review any
Code the Commission might recommend and report to him before proceeding with it.

4.1 am copying this to George Gordon, Tim Baxter (DH), Grahara Collins (DCMS), Gillian

()
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Crooks (SBS), Martin Leppert and Susan Mawer (DETR), David North and Simon Virley
(No10), and Sarah Thomas (No10 Policy Unit).

Yours sincerely,

MICHAEL DAWSON




FROM LORD WHITTY
. PARLIAMENTARY UNDER SECRETARY OF STATE

’ D E ;i l R DEPARTMENT OF THE ENVIRONMENT

TRANSPORT AND THE REGIONS

ENVIRONMENT
TRANSPORT ELAND HOUSE
REGIONS BRESSENDEN PLACE
LoNpON SWIE 5DU

The Rt Hon Dr Marjorie Mowlam MP b B

Minister for the Cabinet Office and F A; 020 7944 4455
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ACoP: PASSIVE SMOKING IN THE WORKPLACE - MEETING OF PANEL FOR
REGULATORY ACCOUNTABILITY: 18 JULY

Thank you for your letter of 31 July seeking my views on the ACoP on Passive Smoking in the
Workplace. I am grateful for your offer to report my views to the next meeting of the Panel on
19 September.

I would very much welcome the opportunity to personally attend a meeting of the Panel.
Regrettably, I will be abroad for the September meeting. However I understand the discussion of
passive smoking at work may be re-scheduled for October, which would be very helpful. This
would enable me to put forward my views on this matter and answer any questions the Panel may
have.

I firmly support the views expressed by Yvette Cooper at the meeting of the Panel on 18 July.
Following that meeting further discussions have taken place, between officials and other interested
parties, on taking this issue forward. I am now awaiting advice from the Health and Safety
Commission on Passive Smoking in the Workplace, which I expect to receive early in September.

I should point out that I do not recommend ACoPs to the HSC as stated in your letter; it is the HSC
who provide advice for the Secretary of State to consider on such matters.

I am copying this to the Prime Minister, John Prescott, Alan Milburn, Yvette Cooper, members of
the Panel for Regulatory Accountability, and Sir Richard Wilson.
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TOBACCO CONTROL BILL

Thank you for your letter of 28 July seeking HS colleagues’ agreement on the
policy content of the above bill.

2. The changes proposed are broadly welcomed and | am sure that the
tobacco advertising ban will undoubtedly benefit as a result.

3. However, | am not convinced of the need to simplify the existing
regulations on oral tobacco products by stating that it is an offence to supply an
oral tobacco product to a person aged under 16. Under section 7 of the
Children and Young Persons Act 1933 it is a criminal offence to sell to a person
under the age of 16 years any tobacco. The definition of tobacco in the 1933
Act was amended by section 1 of the Children and Young Persons (Protection
from Tobacco) Act 1991 to include any product containing tobacco and
intended for oral or nasal use.

4. | am copying this letter to members of HS Committee, Sir Richard Wilson
and Robert Hill.
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TOBACCO CONTROL BILL

I am responding to your letter of 28 July to John Prescott seeking agreement to the
policy content of the Tobacco Control Bill. | am content with the proposals you set
out in that letter on the understanding that suitable provisions on tobacco
sponsorship of sport are included in the Bill similar to those you propose for
advertising and sponsorship generally.

My principal interest in the Bill relates to the provisions on sports sponsorship.
Your letter makes clear that the transitional arrangements for sports sponsorship
including the derogation for global events which it had been intended to
implement via the regulations under the European Communities Act 1972, will
now be in the Bill.

It is not clear from your letter, however, the extent to which arrangements under
the 1994 voluntary agreement on advertising and the promotion of tobacco and
the 1995 agreement on sponsorship of sport will be included in the Bill. | believe it
is essentiai that the two agreements which have been monitored via COMATAS to
date continue to be treated on a level footing and that if you propose placing
requirements of the general voluntary agreement in legislation that the sports
sponsorship provisions must be similarly treated.

| have seen Mo Mowlam's response of 15 August to your letter and my officials
stand ready to assist yours in the preparation of regulatory impact assessments in

relation to the sports sponsorship related provisions of the Bill.

| am copying this letter to members of HS committee and to Sir Richard Wilson.
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Tobacco Control Bill

| attach a copy of a letter circulated on 28 July to HS colleagues on the
subject of Tobacco Control Legislation.

The Cabinet Office Secretariat have asked that the letter be copied to
members of LP so that they are aware of the request for policy clearance to
HS. You will see that we have asked for HS responses on the policy issues
by 25 August. ~

| am copying this letter to the Private Secretaries to members of LP, and to
the Private Secretaries of members of HS, with a request that they ensure LP
members are copied in to responses to the 28 July letter.

Yours sincerely

Janet Grauberg
Principal Private Secretary
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This letter seeks your and HS colleagues’ agreement on the policy
content of the above bill. | would be grateful for responses by 25"
August.

Agreement has been reached on the legislative programme for the next
session, including a bill to ban tobacco advertising. This policy has HS
clearance, although pursuing the advertising ban via primary legislation does
allow us to make the advertising ban more robust than would be possible in
secondary legislation. | am therefore alerting you to several minor changes to
the policy previously agreed which will close potential loopholes in the ban.

There are also areas where | would wish for sound policy reasons to use this
bill to progress my Department’s broader tobacco control agenda. Our aim
would be as far as possible to take powers to make regulations, thus avoiding
lengthening the bill.

Advertising Ban
We wish to adopt the following minor changes to the existing policy:

(i) brandsharing: we will not seek to define “good faith” brandsharing,
but  specify a date (July 2001) by which time the branding of non-
tobacco goods sharing tobacco branding will need to be “clearly
distinct”. We will seek to define “clearly distinct” as precisely as
possible in the bill.

(ii) Advertising at point of sale: advertising at point of sale is
exempted from the ban on advertising in the EC Directive. However,




this does leave open the possibility of point of sale advertising being
expanded to an unacceptable level. We intend to take a power to
define in regulations the terms under which such advertising would be
allowed. Any such advertising would have to carry a health warming.

(iii) Specialist tobacconist: specialist tobacconists enjoy a derogation
from the advertising ban in the EC Directive. This derogation was a
compromise during the negotiations. We see no reason to maintain this
derogation. Specialist tobacconists will still be able to advertise at point
of sale, subject to the same constraints that apply to other retailers.

(iv) Transitional Arrangements: we intend to introduce the general
ban on advertising as soon as possible. We propose to give three
months grace to retailers, direct marketing schemes and coupon
schemes. A schedule of proposed transitional arrangements is
attached at Appendix 1.

(v) Secretary of State as Enforcement Authority: my Department
has previously agreed that we would consult at a later date on making
the Secretary of State for Health an enforcement authority as far as the
regulations banning tobacco advertising were concerned. The point of
doing this would be to enable the Secretary of State to step in to take
over a particularly difficult prosecution, if it was felt that was in the
public interest. We propose taking a power to do this in the bill and
consulting on its implementation in due course.

Draft Directive on Labelling

We have recently reached a common position on the draft Directive on
manufacture, presentation and sale of tobacco products. Although we could
seek to implement this Directive in due course by secondary legislation under
the European Communities Act, we have of course experienced considerable
delay in using this route in trying to implement the advertising ban. Germany
has already intimated that it will challenge the new Directive when agreed. We
therefore propose to reduce the risk of successful challenge by taking powers
in this bill to implement the Directive. The content of the draft Directive is
attached at Appendix 2. A Regulatory Impact Assessment has been prepared
for this proposal, which has passed through the Scrutiny Committees of both
Houses.

Oral Tobacco

Abuse of oral tobacco is a particular problem in certain ethnic minority
communities, not least certain products which are packaged as sweets and
consumed by children. Although progress can be made through education,
which we are taking forward by means of a dedicated education campaign,
we believe that it would be sensible to take a power in the bill to specify the
conditions under which oral tobacco should be stored. This would allow us at
a future date to consult on regulations to require oral tobacco products to be
stored away from sweets and other food items. We also propose to simplify




‘ the existing regulations on oral tobacco products by stating simply that it is an
offence to supply an oral tobacco product to a person aged under 16. This
provision was suggested to us by the Local Authority Coordinating Body on
Trading Standards as a means of aiding their enforcerment efforts.

Vending Machines

There is consistent survey evidence that 30% or so of young smokers access
cigarettes from vending machines, despite the fact that such machines should
be in areas where an adult can supervise them. The National Association of
Cigarette Machine Operators (NACMO) has a Code of Practice on the siting
and supervision of machines; we are considering taking a power to make
regulations to put this voluntary code into statute. Your views on this are
invited.

Tobacco Regulatory Authority

We see advantages in setting up a body which would take over duties
currently exercised by officials in my Department in terms of policing the use
of tobacco additives under the Voluntary Agreement on Additives. We also
propose that this body should have the power to approve the marketing of
new tobacco products. It would also exercise the advisory function currently
carried out by our Scientific Committee on Tobacco and Health (SCOTH).

| would be grateful for colleagues’ agreement by 25 August to the above
policy proposals. In asking you to agree to these proposals | wish to make
clear that we believe we can have worked-up proposals and be ready to
introduce the bill as planned. We will also of course consult and develop the
proper regulatory assessments in due course before seeking to use any of the
powers we are proposing to take in the bill.

| am writing in similar terms to the devolved administrations.

| am copying this letter to members of HS committee Sir Richard Wilson and
Robert Hill.

ALAN MILBURN




APPENDIX 1
TRANSITIONAL ARRANGEMENTS
General ban on advertising

No transitional period. The ban on posters and print advertising will come into
force as soon as possible.

Retail outlets

Three months.

In-pack promotion schemes

Three months. [Note: In-pack promotion schemes are where coupons inserted

into packs, or parts of a pack, are collected by customers who later redeem
them for goods.]

Publications printed and published in other European Community
Member States

July 2002 (this reflects the latest date in the Directive).

Sponsorship

Sponsored events may continue until July 2003 and sponsorship of
exceptional global events may continue until October 2006, provided that the
relevant contracts were established on or before the 6 July 1998 (the date of
adoption of the Directive).

Direct marketing

Three months. However, tobacco manufacturers or marketing firms may only
continue contracts which were set up before 8 October 1999.

In-flight magazines on non-European Community aircraft

July 2002.




APPENDIX 2

DRAFT DIRECTIVE ON MANUFACTURE, PRESENTATION AND SALE OF
TOBACCO PRODUCTS

MAIN PROVISIONS

The main proposals in the Commission draft are as follows. The Directive

would:

(i)

(v)

(vi)

Reduce the maximum tar content of cigarettes from 12 mg to
10mg; introduce a maximum nicotine level in cigarettes of 1mg;
and introduce a maximum level of carbon monoxide in cigarettes
of 10mg. These limits would apply to all cigarettes produced
within the EU, whether or not intended for export to third
countries;

Allow Member States to require further tests of substances in
tobacco products beyond the internationally agreed (ISO)
standards required to measure tar, nicotine and carbon
monoxide;

extend the space devoted to health warnings and require that
these warnings be printed black on a white background;

require tobacco manufacturers and importers to inform Member
States of all the non-tobacco ingredients by brand, together with
relevant toxicological information demonstrating that the
ingredients are safe;

ban the use of terms such as “low tar”, “mild” etc which have the
effect of conveying the impression that a particular tobacco
product is less harmful than others; and

require the Commission to report every two years on the
working of the Directive.

Member States would have to implement the new Directive by 31 December
2001.




& Gt
RESTRICTED 3
D~

S
PrRivy CouNcCIL OFFICE /L//‘)

The Rt Hon Margaret Beckett MP 2 CARLTON GARDENS LONDON SW1Y SAA

<§ } July 2000

TOBACCO ADVERTISING BILL

As you know, Cabinet agreed on 18 July that the Tobacco Advertising Bill should get a place in
next Session’s legislative programme. This letter confirms the extent of the authority given for
this Bill, and sets the target date for it to appear before LP.

LP Committee agreed, and Cabinet confirmed, that the Bill should go ahead if the European
Court of Justice confirmed the opinion of the Advocate General that the existing regulations
banning tobacco advertising were based on a directive that was outside the scope of the EC
Treaties.

The policy on tobacco advertising is settled in the existing regulations. LP agreed to a bill
containing only the measures contained in those regulations (the ban on tobacco advertising with
defined exceptions, the ban on tobacco promotion and the phasing out of tobacco sponsorship
over time). There is no agreement to any further measures.

As the policy was settled before the original regulations were brought forward, it should be
possible for you to make rapid progress with preparation and instructing Counsel on this Bill. We
expect to see it at LP in the week beginning 6 November, though polishing can obviously
continue if necessary between then and the Queen’s Speech.
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Cabinet agreed to grant your bill a slot on condition that it is ready for the start of the session. The
Secretariat will be monitoring your Bill’s progress towards introduction, and I hope that all goes
smoothly on this important Bill.

I am copying this letter to the Prime Minister and members of LP, and to Sir Richard Wilson and
First Parliamentary Counsel.

(QITATN
Resq 0seh”

MARGARET BECKETT

The Rt Hon Alan Milburn MP
Secretary of State for Health
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Dean Lowy,

ACoP : PASSIVE SMOKING IN THE WORKPLACE — MEETING OF PANEL
FOR REGULATORY ACCOUNTABILITY: 18 JULY

The Panel for Regulatory Accountability met on 18 July and Yvette Cooper presented a
paper on alternatives to the proposed Approved Code of Practice (ACoP) on Passive
Smoking in the Workplace. I thought, as Minister for the Health and Safety Executive
with the responsibility for reccommending ACoPs to the Health and Safety Commission,
you would be interested in the outcome of the meeting and the views of the Panel
members. The meeting minutes are attached. The meeting went well and although we did
not reach an agreement I think we made useful progress.

As a way of taking this forward Yvette agreed that the Department of Health and the
Health and Safety Executive should carry out more work and that she would return to the
next Panel meeting with revised proposals for further discussion.

The next Panel meeting has now been arranged for 19 September which I understand you
are unable to attend. However, I would be very grateful for your views on this issue

which I would be happy to report at the meeting.

[ am copying this letter to the Prime Minister, Alan Milburn, Yvette Cooper, members of
the Panel for Regulatory Accountability, and Sir Richard Wilson.

MARJORIE MOWLAM

Web site: www.cabinet-office.gov.uk
INVESTOR IN PEOPLE




PANEL FOR REGULATORY ACCOUNTABILITY
Minutes of a Meeting held in Conference Room A
70 Whitehall

On Tuesday 18 July 2000 at 2.30pm

PRESENT

The Rt Hon Marjorie Mowlam MP
Minister for the Cabinet Office
(In the Chair)

Lord Falconer
Minister of State, Cabinet Office

Graham Stringer MP
Parliamentary Secretary, Cabinet Office

David Irwin
Chief Executive, Small Business Service

Lord Haskins
Chairman, Better Regulation Task Force

Patricia Hewitt MP
Department for Trade and Industry

Michael Dawson
Official, Treasury

Yvette Cooper MP
Department of Health

Secretariat
George Gordon
Pamela Armitage
Lisa Wand

Officials in attendance

Chris Hayes Dominic Hutchings John Hobday
Vanessa Carpenter ~ Siobhan Gretka David North
Sue Cunningham Tim Baxter Robert Dedman




Item 1: FORWARD LOOK REPORT

The Chair introduced the second Forward Look Report and explained this has been produced

using a new database of regulations produced and maintained by the RIU.

She invited panel members to suggest any issues of interest within the report at the next panel

meeting.

Concern was expressed that this report would cause problems if leaked and it proposed that the
panel develop lines to take. It was also agreed that the next report contained bunching of

regulations.

Item 2: PASSIVE SMOKING IN THE WORKPLACE

The Health and Safety Executive have been consulting on an Approved Code of Practice (ACoP)
dealing with Passive Smoking in the Workplace and are to make recommendations to the Health
and Safety Commission in the Autumn. Following concerns being raised by Number 10, Cabinet
Office, Treasury, Small Business Service, Better Regulation Task Force, CBI and FSB - Yvette
Cooper, Public Health Minister, was invited to attend the July Panel meeting to present a paper

giving details of less regulatory alternatives options to the ACoP.

Prior to the presentation of the paper, the following comments were made by Panel Members :

The (initial) RIA shows costs outweighing the benefits

The ACoP adds costs and may also add additional burdens through the increased energy use

(Climate Change levy)
There is disagreement with the DoH paper claim that the proposals will mean merely buying

a fan for businesses

The measures are clearly disproportionate to small businesses

There is already a trend of businesses moving towards Passive smoking protection for
employees, although mainly limited to big businesses. Ther‘er',shguld be progress with
voluntary arrangements first e

The hospitality sector and small business cannot be differentiated

Yvette Cooper presented the paper making the following points :

e The issues involved in setting an ACoP for Passive Smoking appear analogous to those in
introducing, and setting the level for, the National Minimum wage.




The panel should not be considering whether or not to have an ACoP, but rather, as with the

minimum wage, the level at which it should be set.

An AcoP was needed to prevent employer’s unreasonableness. There is currently no support

for employees at risk from Passive smoking at work, short of taking employers to court —

which is rarely done and is a costly process.

Other Measures and voluntary codes have not improved this situation, so an ACoP is the only

solution.

The ACoP should be set on what is ‘reasonably practicable’ for empldyers, offering sensible

ways forward (which does not mean small pubs have to invest in expensive air condition

systems). This will also provide protection for ‘good’employers by clarifying what the law

requires.

In assessing non-legislative options (which has been carried out by the HSE) it was decide

that on the basis of previous experience :

- An Awareness Campaign alone would have little affect and its results difficult to

measure. However, there is no reason why a Campaign couldn’t be used as a
supplementary measure.

Better Guidance was thought unlikely to pick up poorly performing businesses, but

again has its place.

It is important to do something tangible — there is an equality issue as the employees most at

risk are on lower incomes.

In discussion, the following points were raised by Panel members :

Costs / Burdens to Business :

It is unclear how well the alternative options to the ACoP would reduce passive smoking,

how much they would cost and whether placing a £3Bn costs on business (via an ACoP) was

the appropriate way to do this.

The wild jump in RIA benefits from the 1% version to the 2" version of the RIA gives little

confidence in the process. Also, the costs of enforcement are not included. The ACoP

shouldn’t be recommended without producing a more convincing business plan.

The BRTF report on the Hotels and Restaurants outlines an'dnréasonable regulatory burden

on the hospitality sector. The government has not yet responded to this report and shouldn’t

add to the burden in the hospitality sector until the current problems are sorted out.

Costs to offices are minimised by simply banning smoking, unless they invest in a smoke

room.

Alternatives to an ACoP :




Couldn’t employers known to be putting employees at risk be targeted and tackled under
existing legislation ?

Emerging Case Law can act as a vehicle for changing business behaviour without the need

for an ACoP (in terms of protecting vulnerable employees such as pregnant women and

asthmatics).

A small business / hospitality sector task force should be set-up with the objective of

reducing the impact of passive smoking on employees. It could consider different approaches

to regulation and recommend practical solutions. Lord Haskins offered to organise a

meeting of business representatives to take forward this suggestion.

Pubs / Restaurants could most easily make changes as new premises were being constructed

or existing ones refurbished. A set of new measures could be included in the planning

process.

Timescale :

e Key issue is giving sufficient time to allow business to make changes, and this might be more

effectively done using a voluntary code as an initial measure.

e The introduction of an ACoP should be delayed for a period of around 5 years to allow

businesses to prepare for changes.

In summing up, the following points were made :

In addressing the PM’s concerns over an ACoP and the various issues discussed during the

meeting, the Chair suggested that following the meeting :

- The Government could make a public commitment to reducing employees exposure to

passive smoking

This could be achieved initially through a voluntary scheme along with targeted

enforcement of existing legislation
It could be monitored over 2 — 3 years after which time the extent and content of an
ACoP could be decided

This would allow the DoH / HSE to work on outstanding issues like minimum standards

for the hospitality sector i

Ms Cooper explained that all of these aims could be achieved via pressing ahead with an

ACoP, but indicated that the content of an ACoP must be sensible and it could be phased in

allowing more practical solutions to be found for difficult sectors such as nursing homes and

pubs.

Conclusion :




The current situation with the ACoP is not acceptable to the Panel.

Ms Cooper and Panel members agreed that the Dept. of Health and the Health and Safety

Executive should carry out more work and that the issue should return to the next Panel

meeting for further discussion.

Item 3: NEXT MEETING

The Chair suggested that the Panel will not meet again until September and explained that dates

for future meetings will be confirmed shortly.

It had been planned to suggest that September’s meeting cover the issue of Small Abattoirs and

the Financial Services Authority with Sir John Krebs and Howard Davies, respectively.

However, given the fact that Passive Smoking will return to the Panel at the next meeting it may

be more appropriate to cover only one of these new issues.
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This letter seeks your and HS colleagues’ agreement on the pollcy
content of the above bill. | would be grateful for responses by 25"
August.

Agreement has been reached on the legislative programme for the next
session, including a bill to ban tobacco advertising. This policy has HS
clearance, although pursuing the advertising ban via primary legislation does
allow us to make the advertising ban more robust than would be possible in
secondary legislation. | am therefore alerting you to several minor changes to
the policy previously agreed which will close potential loopholes in the ban.

There are also areas where | would wish for sound policy reasons to use this
bill to progress my Department’s broader tobacco control agenda. Our aim
would be as far as possible to take powers to make regulations, thus avoiding
lengthening the bill.

Advertising Ban
We wish to adopt the following minor changes to the existing policy:

(i) brandsharing: we will not seek to define “good faith” brandsharing,
but specify a date (July 2001) by which time the branding of non-
tobacco goods sharing tobacco branding will need to be “clearly
distinct”. We will seek to define “clearly distinct” as precisely as
possible in the bill.

(i) Advertising at point of sale: advertising at point of sale is
exempted from the ban on advertising in the EC Directive. However,




this does leave open the possibility of point of sale advertising being
expanded to an unacceptable level. We intend to take a power to
define in regulations the terms under which such advertising would be
allowed. Any such advertising would have to carry a health warning.

(iii) Specialist tobacconist: specialist tobacconists enjoy a derogation
from the advertising ban in the EC Directive. This derogation was a
compromise during the negotiations. We see no reason to maintain this
derogation. Specialist tobacconists will still be able to advertise at point
of sale, subject to the same, constraints that apply to other retailers.

(iv) Transitional Arrangements: we intend to introduce the general
ban on advertising as soon as possible. We propose to give three
months grace to retailers, direct marketing schemes and coupon
schemes. A schedule of proposed transitional arrangements is
attached at Appendix 1. :

(v) Secretary of State as Enforcement Authority: my Department
has previously agreed that we would consult at a later date on making
the Secretary of State for Health an enforcement authority as far as the
regulations banning tobacco advertising were concerned. The point of
doing this would be to enable the Secretary of State to step in to take
over a particularly difficult prosecution, if it was felt that was in the
public interest. We propose taking a power to do this in the bill and
consulting on its implementation in due course.

Draft Directive on Labelling

We have recently reached a common position on the draft Directive on
manufacture, presentation and sale of tobacco products. Although we could
seek to implement this Directive in due course by secondary legislation under
the European Communities Act, we have of course experienced considerable
delay in using this route in trying to implement the advertising ban. Germany
has already intimated that it will challenge the new Directive when agreed. We
therefore propose to reduce the risk of successful challenge by taking powers
in this bill to implement the Directive. The content of the draft Directive is
attached at Appendix 2. A Regulatory Impact Assessment has been prepared
for this proposal, which has passed through the Scrutiny Committees of both
Houses.

Oral Tobacco

Abuse of oral tobacco is a particular problem in certain ethnic minority
communities, not least certain products which are packaged as sweets and
consumed by children. Although progress can be made through education,
which we are taking forward by means of a dedicated education campaign,
we believe that it would be sensible to take a power in the bill to specify the
conditions under which oral tobacco should be stored. This would allow us at
a future date to consult on regulations to require oral tobacco products to be
stored away from sweets and other food items. We also propose to simplify




the existing regulations on oral tobacco products by stating simply that it is an
offence to supply an oral tobacco product to a person aged under 16. This
provision was suggested to us by the Local Authority Coordinating Body on
Trading Standards as a means of aiding their enforcement efforts.

Vending Machines

There is consistent survey evidence that 30% or so of young smokers access
cigarettes from vending machines, despite the fact that such machines should
be in areas where an adult can supervise them. The National Association of
Cigarette Machine Operators (NACMO) has a Code of Practice on the siting
and supervision of machines; we are considering taking a power to make
regulations to put this voluntary code into statute. Your views on this are
invited.

Tobacco Regulatory Authority

We see advantages in setting up a body which would take over duties
currently exercised by officials in my Department in terms of policing the use
of tobacco additives under the Voluntary Agreement on Additives. We also
propose that this body should have the power to approve the marketing of
new tobacco products. It would also exercise the advisory function currently
carried out by our Scientific Committee on Tobacco and Health (SCOTH).

| would be grateful for colleagues’ agreement by 25 August to the above
policy proposals. In asking you to agree to these proposals | wish to make
clear that we believe we can have worked-up proposals and be ready to
introduce the bill as planned. We will also of course consult and develop the
proper regulatory assessments in due course before seeking to use any of the
powers we are proposing to take in the bill.

| am writing in similar terms to the devolved administrations.

| am copying this letter to members of HS committee Sir Richard Wilson and
Robert Hill.

ALAN MILBURN




APPENDIX 1

TRANSITIONAL ARRANGEMENTS

General ban on advertising

No transitional period. The ban on posters and print advertising will come into
force as soon as possible.

Retail outlets

Three months.

In-pack promotion schemes

Three months. [Note: In-pack promotion schemes are where coupons inserted
into packs, or parts of a pack, are collected by customers who later redeem

them for goods.]

Publications printed and published in other European Community
Member States

July 2002 (this reflects the latest date in the Directive).

Sponsorship

Sponsored events may continue until July 2003 and sponsorship of
exceptional global events may continue until October 2006, provided that the
relevant contracts were established on or before the 6 July 1998 (the date of
adoption of the Directive).

Direct marketing

Three months. However, tobacco manufacturers or marketing firms may only
continue contracts which were set up before 8 October 1999.

In-flight magazines on non-European Community aircraft

July 2002.




APPENDIX 2

DRAFT DIRECTIVE ON MANUFACTURE, PRESENTATION AND SALE OF
TOBACCO PRODUCTS

MAIN PROVISIONS

The main proposals in the Commission draft are as follows. The Directive

would:

(i)

(v)

(vi)

Reduce the maximum tar content of cigarettes from 12 mg to
10mg; introduce a maximum nicotine level in cigarettes of 1mg;
and introduce a maximum level of carbon monoxide in cigarettes
of 10mg. These limits would apply to all cigarettes produced
within the EU, whether or not intended for export to third
countries; :

Allow Member States to require further tests of substances in
tobacco products beyond the internationally agreed (ISO)
standards required to measure tar, nicotine and carbon
monoxide;

extend the space devoted to health warnings and require that
these warnings be printed black on a white background,;

require tobacco manufacturers and importers to inform Member
States of all the non-tobacco ingredients by brand, together with
relevant toxicological information demonstrating that the
ingredients are safe;

ban the use of terms such as “low tar”, “mild” etc which have the
effect of conveying the impression that a particular tobacco
product is less harmful than others; and

require the Commission to report every two years on the
working of the Directive.

Member States would have to implement the new Directive by 31 December
2001.
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PASSIVE SMOKING AT WORK: PROPOSAL FOR AN APPROVED CODE OF
PRACTICE

Thank you for your letter of 5 July. | shall of course ensure that the Commission is
aware of the Prime Minsiter's views and that careful consideration is given to
exploring different options when it comes to discuss the issue of passive smoking
later in the summer.

| was pleased to see that Alan Miburn in his letter of 20 June addressed the
misunderstanding in the letter of 11 May from David North. Since you wrote to me |
have received a copy of a further letter from the Prime Minister's office (3 July) to
officials in the Department of Health with some modified options. It is these latest
suggestions that | shall ask the Commission to consider.

| shall aiso ensure that the Commission is aware of the different Minister’s interests
in this issue. | shall particularly bring to its attention the regulatory impact that any
ACoP would make and | have told Chris Haskins in my letter 24 November 1999 that
the Commission will give careful consideration to the points that he has raised.

| am grateful for the support you and your ministerial colleagues are providing as we
work on this issue.

| am copying this letter to the Prime Minister, Alan Milburn, John Fuller and
Sebastian Wood at the Cabinet Office and to Richard Wilson.

Yours sincerely

q ;‘) ('04 L
il

BILL CALLAGHAN
Chair

Rose Court, 2 Southwark Bridge, London SE1 9HS
Direct Line: 0207 717 6610 Fax: 0207 717 6644
e-mail: chairmans.office.hnsc@hse.gov.uk

Reducing risks - crotscling ceople
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Chancellor of the Duchy of Lancaster

The Rt Hon Stephen Byers MP
Secretary of State

Department of Trade and Industry
I Victoria Street

London
SWIE 6RE

(7 July 2000

V/ém Llewe,

PANEL FOR REGULATORY ACCOUNTABILITY
THE TIMING OF PROPOSALS FOR REGULATION

As you know, at the meeting of the Panel for Regulatory Accountability in April,
Graham Stringer presented a paper on the bunching of regulations. As an action from
that meeting he was asked to carry out further work with the Regulatory Impact Unit
to look in more detail at the potential problems which might occur in July and January
and consider whether departments should be approached about the possibility of
changing implementation dates. Graham has now provided me with an update on that
work.

A further departmental trawl for the Forward Look of Regulatory Activity has just
been completed. There are still some gaps in the information, particularly regarding
the likely financial impact of measures, but the much improved range of data has
allowed a much more detailed analysis of regulation in prospect.

The paper Graham presented to the April Panel meeting identified twelve significant
regulatory proposals that were expected to come into force during June and July, and a
further nine measures that were listed as coming into force at the turn of the year
(either in December 2000 or January 2001). Attached at Annex A are tables setting
out the latest position regarding these different measures. From these it can be seen
that only half of the measures will in fact take effect at the critical times; few of them
are significant on cost grounds; and they impact on a variety of different sectors, with
no one sector being particularly badly hit. Consequently, I do not believe that there
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will be a problem either next month or at the turn of the year with bunching of
regulations affecting all business.

At the April Panel meeting the RIU was also asked to provide retrospective analysis to
see if bunching has occurred in the last two years. Annex B contains details of all
regulations introduced on a month-by-month basis in 1998 and 1999; this analysis 1s
not confined to significant regulations but includes deregulatory measures as well as
those having a minimal impact on business. As predicted, March is always a busy
month because of Budget related measures. A large number of regulations also tend to
be introduced at the end of the year, and either side of August. This suggests that
departments aim to introduce new measures before the Summer recess — which
explains why the Forward Look shows a large number of regulations due to be
implemented in June or July — but in practice a substantial number of these are delayed
until September.

Although the more detailed analysis that has now been carried out suggests that
bunching of regulations in general should not occur later this year, I am still concerned
that specific sectors may be hit by a number of regulations within a short space of
time. I therefore have asked the RIU to focus on the possibility of sector-specific
bunching occurring as part of the second Forward Look Report which should be
presented to the Panel during July. The Report will also include an analysis of the
significant measures, on cost and topicality grounds, that are due to be implemented in
the Autumn, at the turn of the year, and next Spring.

I am copying this letter to members of the Panel for Regulatory Accountability, Sir
Richard Wilson and the Prime Minister.

i

MARJORIE MOWLAM




Significant regulations identified as being due for implementation in June/July 2000

Dept.

Regulation

Sector

Impact

Timing

DTI

Employment Agencies: Revisions
to the 1973 Employment Agencies
Act

Business and public

sector using agencies.

Employment
agencies.

Expected to be broadly neutral
for the employment agency
industry and clients.

Further limited consultation under
way. Now expected to come into
force late Summer 2000.

Giving workers the right to be
accompanied at disciplinary
hearings. ACAS to revise their
statutory code of practice to
complement the statutory right in
the Employment Relations Act.

All sectors (although
most currently give
these rights)

Recurring annual costs to
business in the order of £2m

Code already laid before Parliament
Into force Summer 2000

End of Life Vehicles Directive.
Proposals for recycling targets.

Vehicle
manufacturers; scrap
metal dealers.

£391m p.a. by 2015; £315m
by 2005. If EP amendments
accepted could add another £2-
13m p.a. Small car producers
exempt from main provisions.

Conciliation process with European
Parliament expected to finish this
month. Directive likely to come into
force July/August 2000 with 18
months for UK implementation (late
2001/early 2002)

Legal protection of
biotechnological inventions
Directive

Biotechnology.

Details not available, but not
anticipated to be high.
(Significant because deemed
to be topical)

Directive adopted July 1998 and must
be implemented in UK within 2 years,
ie by July 2000. Consultation ended
12 May 2000.

Spectrum Pricing Stage 3 (annual
regulations) — third and final phase

Users of radio
spectrum

Lower fees for most. For those
paying more, fees will be
proportionate to spectrum use.

Into force:Part 1 July 2000. Part 2 July
2001. Annual adjustments thereafter

Postal Services Bill

Postal services,
parcels/couriers,
business.

Bill overall should have
beneficial effects. Main impact
is on the Post Office.

Currently in Parliament — Royal
Assent expected July 2000. Not due
to come into force until March 2001.




National Minimum Wage
Regulations. Young persons rate to
be upgraded to £3.20 an hour.

Potentially all
employers and all
low paid workers
under 22.

Details not available.
(Significant because deemed
to be topical)

Order laid March 2000 to come into
force June 2000

Distance Selling Directive: e-mail
provisions

Businesses involved
in distance selling,
but particularly the
direct marketing
industry.

No reliable figures yet
available. There will be some
burdens but unlikely to be
significant as most businesses
already comply with most of
the provisions. (Significant
because disproportionate
impact on particular sector)

Intend to lay regulations by end July
but to allow a two month transitional
period until end September 2000

Building Regulations — update fire
safety provisions

Construction

Annual recurring costs in the
order of £20m, with recurring
benefits slightly higher.

Regulations laid before Parliament
December 1999 to come into force
July 2000

Directive on the incineration of
waste

Various industrial

Not available.

Directive already applies to new plant.
Existing plants must comply by end
June 2000.

Pollution Prevention and Control
Regulations

Various

Not available because
charging regime yet to be
established. In general, there
will be an increase in the gross
cost to industry as IPPC covers
a wider range of
environmental impact and will
apply to a wider range of
industries than the old IPC
regime.

Directive should have been
implemented in UK by October 1999.
Regulations expected to be laid before
Summer recess to come into force July
2000. Long term charging scheme not
expected to be in place until March
2001 (interim scheme will apply in
meantime)

Directive on in vitro diagnostic
medical devices.

IVD manufacturers

Recurring costs - £400,000;
non-recurring costs £1,400,000




Significant regulations identified as being due for implementation in December 2000/January 2001

Dept.

Regulation

Sector

Impact

Timing

DSS

Welfare reform and pensions Bill;
pension sharing on divorce

Financial services

Costs to business will be
recoverable from individuals

Regulations made April 2000:
effective from 1 December 2000

DETR

Transport Bill 1999 (road user
charging and workplace charging
levies

All businesses

Depends on take-up by local
authorities and how schemes
are structured

Bill currently progressing through
Parliament, but impact will not be felt
until local authorities introduce
schemes (unlikely to be for some
years)

EU Directive on Conventional Rail
Interoperability

Railways

Not available

Not expected to come into force until
2002.

Hedgerows Regulations 1997
(improved protection)

Agriculture

Not yet available

Expected to come into force early 2001

Climate Change (range of
measures)

Industrial

All individual measures that
take forward climate change
programme will be assessed
separately.

Final Climate Change Programme due
to be published late 2000, but won’t in
itself introduce any new measures

Control of Asbestos at Work —
regulations and Approved Code of
Practice

All business

Costs assessed over 50 year
period at £5.4b (outweighed by
benefits). Costs will be directly
proportional to risk, and for
many individual businesses
will be quite low.

Due to come into force early 2001

Simplification of Intrastat -
statistics relating to the trading of
goods between Member States

Various

A reduction in business
compliance costs.

May come into force early 2001, but
may be delayed for a year.

Representation of the People Bill —
electoral register sale

Credit Reference,
direct marketing

Not yet available

Retailers’ records for Veterinary
Medical Product regulations 1999

Veterinary practices,
medical suppliers

Recurring costs - £6m
Non-recurring costs - £4m

Came into force February 2000




All regulations introduced on a month-by-month basis in the last two years
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CABINET OFFICE
70 Whitehall, London SWI1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

David Irwin Esq
Chief Executive
Small Business Service
DTI
‘1 Victoria Street
London
SWI1H OET
17 July 2000
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IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative
options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.
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MARJORIE MOWLAM

Web site: www.cabinet-office.gov.uk
INVESTOR IN PEOPLE




CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

Lord Christopher Haskins
65/3 HorseGuards Road
London

SWIP 3AL

\7  July 2000

IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative
options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.

MARJORIE MOWLAM

Web site: www.cabinet-office.gov. uk
INVESTOR IN PEOPLE




CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

The Rt Hon Stephen Byers MP
Secretary of State

Department of Trade and Industry
1 Victoria Street

London

SWI1H OET

|7 July 2000

IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative
options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.

MARJORIE MOWLAM

Web site: www.cabinet-office.gov.uk
INVESTOR IN PEOPLE




CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

The Rt Hon Andrew Smith MP
Chief Secretary

Department of Trade and Industry
1 Victoria Street
‘London

SWI1H OET

17 July 2000
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IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative
options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.
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MARJORIE MOWLAM

Web site: www.cabinet-office.gov.uk
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CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk
Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

Graham Stringer Esq MP
Parliamentary Secretary
Cabinet Office

70 Whitehall

London

SW1A 2AS

"7 July 2000
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IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative

options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.

MARJORIE MOWLAM

Web site: www.cabinet-office.gov.uk S
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CABINET OFFICE
70 Whitehall, London SW1A 2AS
Telephone: 020 7270 0400
Email: mmowlam@cabinet-office.x.gsi.gov.uk

Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

Lord Falconer of Thoroton QC

Minister of State

Cabinet Office

70 Whitehall

London

SWIA 2AS

|7 July 2000
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IMPROVING REGULATORY PERFORMANCE: MEETING OF THE PANEL
FOR REGULATORY ACCOUNTABILITY
18 JULY, 2.30 p.m., CONFERENCE ROOM A, 70 WHITEHALL

The Panel for Regulatory Accountability meets on Tuesday 18 July. Yvette Cooper from
the Department of Health has been invited to present a paper to the Panel on alternative
options to the proposed Approved Code of Practice (ACoP) on Passive Smoking in the
Workplace.

I enclose the relevant papers for the meeting and look forward to the Panel discussion on
Tuesday.

A copy of this letter goes to the Prime Minister, members of the Panel for Regulatory
Accountability and Sir Richard Wilson.
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Annex D
PANEL FOR REGULATORY ACCOUNTABILITY
MEETING 18 JULY 2000

PASSIVE SMOKING IN THE WORKPLACE
- A Background Note by the Regulatory Impact Unit

Summary

The Health and Safety Executive have been consulting on an Approved Code of Practice
(ACoP) dealing with Passive Smoking in the Workplace and are to make recommendations
to the Health and Safety Commission in the Autumn. This would require employers either
to ban smoking on their premises or provide ventilation systems. Concern has been
expressed by the Better Regulation Task Force, the Small Business Service, CBI and the
FSB about the potential impact of an ACoP on business, particularly smaller business in
the hospitality sector. Yvette Cooper, Public Health Minister, has therefore been invited to
attend the July Panel meeting to present a paper giving details of less regulatory
alternatives options to the ACoP.

Background

1. The 1998’s ‘Smoking Kills’ White Paper considered ways of reducing the risk caused by
passive smoking. The Health and Safety Commission carried out an initial consultation
exercise on an Approved Code of Practice (ACoP) cn passive smoking in the workplace in
1999. The consultation paper made clear that the HSC had not yet reached a decision on the
best way forward and acknowledged that the proposals could be seen as limiting personal
choice.

Minister for the Cabinet Office (MCO) wrote to Yvette Cooper on 5 November 1999,
expressing major concerns, particularly that, according to the consultation RIA, the costs
would outweigh benefits by between two to four times. It was also felt that the proposals
would have a disproportionate impact on small business, and the hospitality industry, which
had recently introduced a voluntary P_uEEg_Pl_ag_e_s_Q@_r_tg} (with the support of the
Department of Health). DCMS, Treasury and the Better Regulation Task Force shared these
concerns.

The HSE/HSC amended the RIA in the light of their first consultation which ended on 29
October 1999, including long term health benefits e.g. benefits from reduced lung-cancer
deaths among non-smokers and health benefits from smoking cessation. In this revised RIA
the benefits outweighed the costs. A summary of the key points on the RIA is included in
Annex [.

' The Public Places Charter (PPC) is a voluntary code agreed between the Department of Health and leading
hospitality industry groups on smoking in public places such as hotels, restaurants, pubs and other leisure
venues. It was launched in September 1999.




. 4. Alan Milburn wrote to the Prime Minister on 20 June, seeking to clarify some points of detail
regarding the ACoP, and to claim that no new regulatory burden was being imposed by the
ACoP, and urging support. David North (No.10) replied to this letter (dated 3 July) restating
concerns over the impact upon small businesses, particularly those in the hospitality industry.
The reply asked DoH to prepare a paper for Yvette Cooper to present at the July Panel
meeting regarding alternative options to the ACoP.

RIU Concerns

The RIU have a number of concerns, which are shared by Lord Haskins and the Better Regulation
Task Force:

The current legislation requires employers to ensure, so far as reasonably practical, the health,
safety and welfare of all their employees at work. Non-statutory guidance urges employers to
adopt a smoking policy, in consultation with their workers. The RIA provided for the passive
smoking ACoP dismisses the option of stricter enforcement of the current law on the grounds
that Inspectors would have to prove a risk existed which “given the state of the current
scientific evidence” would be “difficult”. The RIA goes on to say that an ACoP is much more
persuasive “People tend to do what an ACoP says because if they do they avoid the risk of
Court proceedings or enforcement notices”.

e According to the initial RIA, the potential cost to business (over a ten year period) arising
from publication of the ACoP are between £3.1 and £8.9 billion with the benefits
between £1.4 and £2.1 billion (and some of the benefits included are fairly dubious).
Following the first run of consultation the HSC added in large extra health benefits many
of which are rather dubious (e.g. people living longer from being forced to give up
smoking, less lung cancer, etc). However, in discussion with RIU economists they have
now agreed to produce more realistic benefit estimates.

Just over half a million businesses would be affected. (90% of these are small
businesses. For example, a country pub could be faced with installing expensive
ventilation equipment costing the equivalent of several weeks or even months profits or
banning smoking altogether.

A number of other options are put forward in the RIA although not considered in any
detail:

Ordinary Guidance — this would suggest employers who consider there be
potential risk to take action

A Voluntary Scheme — possibly along the lines of the ‘public places charter’
A High Profile Campaign — to win businesses over

Department of Health Position

Discussions at official level have indicated that the Department of Health are likely
to raise a number of alternative options in their paper to the Panel. These seem
likely to include:




Delaying implementation of the ACoP, with a lengthy lead in / transitional period.

Introducing a new voluntary scheme, similar to the Public Places Charter, but extended to
cover employee, as well as customer protection, and applicable to a wider range of business
premises.

P}oviding of new general guidance, similar to the ACoP but without the statutory footing.
This could be sector specific and produced in collaboration with business.

High profile health education / awareness campaign, including TV commercials, poster
campaigns etc aimed at employees and / or employers.

Targeted enforcement of the existing Health and Safety legislation.
o Exemptions for hospitality industry or small premises/businesses.

A package/bundle of a number of the above options, e.g. awareness campaign plus extended
voluntary scheme with procedure for measuring effectiveness, coupled together with an agreed
timetable for demonstrating success or failure in achieving policy aim. This time-tabled package
could include a stepped and increasing regulatory approach if progress is not made in achieving
the policy aims.

In considering the options put forward by the Department of Health, the Panel will wish to
consider:

e Isan ACoP the appropriate recommendation to give the Health and Safety Commission
at this time (given the current level of concern over its impact) ?

Whether a combination of more innovative and business-friendly non-legislative
measures could be used to achieve the policy objectives ?

How the Department of Health (and / or the Health and Safety Executive) currently
measure the performance of the Public Places Charter and how they could extend to
this to assess the success of non-legislative options ?




Annex I

Summary of Regulatory Impact Assessments

The main points are summarised below.

'RIA (1999) 2" RIA (2000)

Costs £3.1-8.9bn £2.8 —3.3bn*

Benefits £1.4-2.1bn £12 5-23 4bn**

*1otal net costs to society over a 25 year period, in present value terms.
** 1o1al benefits to society over a 25 year period

The HSE/HSC amended the RIA in the light of their first consultation, including long term health
benefits e.g. benefits from reduced lung-cancer deaths among non-smokers and health benefits
from smoking cessation. In the revised RIA the benefits outweighed the costs (see table above).

The revised RIA attempts to quantify costs and benefits. This involves making some rather
arbitrary assumptions, for many of which the RIA provides no argument or justification (e.g.
percentage of UK smokers who work for an organisation which will implement a smoking ban in
response to an ACoP). This means that the stated ranges of both costs and benefits are far
narrower than the underlying analysis would warrant.

A number of less aggressive options are put forward in the RIA, including a voluntary scheme,
guidance for employers and a high profile campaign to win businesses over. Unfortunately, none
of these are fully appraised or considered in any detail.

Within the Approved Code of Practice option, there has been little analysis of alternative
variants. The RIA itself mentions the possibility of excluding the hospitality industry, but does
not consider it as an option. Similarly an exemption for small businesses is not fully explored.
(Californian passive smoking laws provide substantial exemptions for businesses with less than
five employees).

Reaction to the initial RIA from the Better Regulation Task Force was that a passive smoking
ACoP would impose an enormous enforcement burden on local authorities, who would bear the
brunt of enforcement. The RIA mentions this but then simply says that it is impossible to predict
the costs, which, effectively, means setting them at zero as far as the total costs figure goes.

Just over half a million businesses would be affected by the proposals (90% of these
are small businesses). For example, a country pub could be faced with installing
expensive ventilation equipment costing the equivalent of several weeks or even
months profit, or banning smoking altogether.
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PASSIVE SMOKING AT WORK: PROPOSAL FOR AN APPROVED CODE
OF PRACTICE

I understand that the Health and Safety Commission (HSC) will shortly be

considering the results of its consultation exercise on a proposed Approved Code of

Practice (ACoP) on passive smoking at work. I have been asked by the Prime

Minister to ask you to explore an alternative range of options at the same time you -
consider the advice from HSE on this issue. His views are set out in the attached

letter from his Private Secretary to mine. '

I also enclose a copy of Alan Milburn’s helpful response to that letter, in which he
cleared up some of the misunderstandings in it. I fully endorse Alan’s comments,

the proposal for an' ACoP and the hospitality industry’s Public Places Charter (PPC)

are two distinct initiatives. Nevertheless it is important that there should be no
conflict between the two measures and I see no reason why the proposed ACoP W
cannot complement the PRC.

I understand that Chris Haskins has already written to.you about this proposal and
that HSE has agreed to ensure that HSC is fully aware of the Better Regulation Task
Force's views when it considers this matter. I also understand that the regulatory
impact assessment for this proposal is being redrafted to take on board comments
made during and after the formal consultation exercise, and that it is now likely to
suggest that the benefits of an ACoP are now likely to outweigh the costs.
Nevertheless-this will still be a significant proposal in regulatory impact terms and«
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PASSIVE SMOKING AT WORK: PROPOSAL FOR AN APPROVED CODE
OF PRACTICE

In your letter of 11 May, you asked for the Health and Safety Executive to be
made aware of the Deputy Prime Minister’s views on a proposal for an
Approved Code of Practice (ACoP) on passive smoking at work. As a result the
Deputy Prime Minister has written to the Commission Chair, Bill Callaghan; a
copy of his letter is attached.

The Deputy Prime Minister has also seen a copy of Alan Milburn’s helpful response,
in which he clarified some of the misunderstandings in your letter. The Deputy
Prime Minister would like to reinforce his comments. The proposal for an ACoP
and the hospitality industry’s Public Places Charter (PPC) are two distinct initiatives.
The former is targeted at protecting employees who have to work in smoky
environments, whereas the PPC is all about giving a better choice for smokers and
non-smokers in pubs and restaurants. Furthermore, although the PPC makes some
reference to the industry’s staff, they were not consulted when it was drawn up.
Nevertheless, it is important that there should be no conflict between the two
measures and the Deputy Prime Minister sees no reason why an ACoP cannot
complement the PPC.

INVESTOR IN PEOPLE
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The Deputy Prime Minister also shares the Prime Minister’s and Alan Milburn’s
concerns about burdens on business. I understand that Chris Haskins has already
written to Bill Callaghan about this proposal and HSE has agreed to ensure that HSC
is fully aware of the Better Regulation Task Force’s views when it considers this
matter. But it will also be aware that HSE first issued voluntary guidance on this
issue in 1988 and that as a result many employers have adopted sensible workplace
smoking policies. The proposal for an ACoP was aimed at stimulating the small but
significant minority of employers who have refused to respond to this approach and
whose employees have to work in other people’s tobacco smoke.

I am copying this letter to Janet Grauberg, John Fuller and Sebastian Wood at the
Cabinet Office, Sir Richard Wilson and to Bill Callaghan.

\:'I‘z; WS anl/S
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NICOLA WILLEY
Private Secretary
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PASSIVE SMOKING AT WORK: PROPOSAL FOR AN APPROVED CODE
OF PRACTICE

I understand that the Health and Safety Commission (HSC) will shortly be
considering the results of its consultation exercise on a proposed Approved Code of
Practice (ACoP) on passive smoking at work. I have been asked by the Prime
Minister to ask you to explore an alternative range of options at the same time you
consider the advice from HSE on this issue. His views are set out in the attached
letter from his Private Secretary to mine.

I also enclose a copy of Alan Milburn’s helpful response to that letter, in which he
cleared up some of the misunderstandings in it. I fully endorse Alan’s comments,
the proposal for an ACoP and the hospitality industry’s Public Places Charter (PPC)
are two distinct initiatives. Nevertheless it is important that there should be no
conflict between the two measures and I see no reason why the proposed ACoP
cannot complement the PPC.

I understand that Chris Haskins has already written to you about this proposal and
that HSE has agreed to ensure that HSC is fully aware of the Better Regulation Task
Force’s views when it considers this matter. I also understand that the regulatory
impact assessment for this proposal is being redrafted to take on board comments
made during and after the formal consultation exercise, and that it is now likely to
suggest that the benefits of an ACoP are now likely to outweigh the costs.
Nevertheless this will still be a significant proposal in regulatory impact terms and
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it with colleagues, including Chris Haskins’ Task Force, should you decide to seek

Larry Whitty, in his role of DETR’s Regulatory Reform Minister, will need to clear‘
my consent for an ACoP.

I am copying this letter to the Prime Minister, Alan Milburn, John Fuller and
Sebastian Wood at the Cabinet Office and to Sir Richard Wilson.

JOHN PRESCOTT




10 DOWNING STREET
LONDON SW1A 2AA

From the Private Secretary 3 July 2000

Dear Janet
PASSIVE SMOKING

The Prime Minister has seen your Secretary of State’s letter supporting the
introduction of an Approved Code of Practice (ACoP) on passive smoking.

The Prime Minister is concerned that, despite your Secretary of State’s
assurances that no new regulatory burden on employers would be imposed, the
Health and Safety Commission Regulatory Impact Assessment estimates the cost
to business to be between £3.1 billion and £8.9 billion. It also estimates that just

over half a million, mainly small businesses, would be affected.

The Prime Minister is also aware that the Better Regulation Task Force is
concerned about the impact that an ACoP would have on the hotel and restaurant
sector. The Task Force plans to highlight this in its forthcoming report on the
cumulative burden on business.

The Prime Minister’s view is that further consideration should be given to
other ways of encouraging employers to adopt policies on passive smoking to
protect employees at risk. These might include further guidance designed to
persuade employers to take action where they assess that there is a risk, a
voluntary scheme (possibly along the lines of the Public Places Charter, and a
high-profile campaign to win business over. The Prime Minister thinks that all
of these should be given further consideration, and that we should encourage
voluntary arrangements before the raising the stakes via an ACoP.

The Prime Minister is aware that Yvette Cooper has been invited to attend
the Panel for Regulatory Accountability in July and would be grateful if you
could arrange for a paper discussing alternatives to an ACoP to be provided for
discussion at the panel meeting.




I am copying this letter to Peter Unwin (DETR), John Fuller and Sebastian
Wood (Cabinet Office).

Yours ever

(oWt

DAVID NORTH

Janet Grauberg
Department of Health
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APPROVED CODE OF PRACTICE: PASSIVE SMOKING IN THE
WORKPLACE

I wrote to you on 16 May outlining my concerns regarding the current draft proposals
from the Healthy and Safety Executive for an Approved Code of Practice (ACoP)
dealing with passive smoking in the workplace. My letter highlighted concerns held
by business and the Better Regulation Task Force about the cost of the ACoP to
business, particularly the disproportionate cost to be borne by the hospitality industry.
It also suggested that less burdensome alternatives should be explored such as
amending or extending the current voluntary scheme.

I understand that our officials have since met but there does™fiot appear to have been
any significant movement on this important issue. Given our.concerns and those of
the Bettef Regulation Task Force the Ministerial Panel for Regulatory Accountability
would like to discuss the matter with you at our meeting on July 18 at 2.30pm.

I would be grateful if you could confirm that you will be able to attend.

[ am copying this letter to the/Prime Minister, Alan Milburn, Lord Whitty, members
of the Panel for Regulatory Accountability, and Sir Richard Wilson._:

Wy

MARJORIE MOWLAM %
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Privy CouNcIL OFFICE

The Rt Hon Margaret Beckett MP 2 CARLTON GARDENS LONDON SW1Y SAA

30 June 2000

Peor- Mounr,

TOBACCO BILL - ANNOUNCEMENT

I am writing in response to your letter of 26 June seeking agreement on lines to take on the
introduction of primary legislation to ban tobacco advertising. I can agree to the first
option that you proposed, but not the second.

You wrote to seek agreement on lines to take concerning the introduction of primary legislation to
ban tobacco advertising. The lines will be necessary because of the recent opinion of the
Advocate General of the European Court of Justice that the Directive implementing the ban
should be annulled. In the light of this opinion, the House of Lords will not lift the current stay
on our implementation of the directive, and we need to explain how we will respond to this.

You proposed two options. The first was to state that primary legislation was being prepared and
would be introduced when Parliamentary time allowed. The second was to give a commitment
that such legislation would be implemented during the lifetime of this Parliament.

The first option is consistent with the long standing convention that commitments to legislation
are not given in advance of the Queen’s Speech. The existence of this convention, and the fact
that it has been adhered to for many years, by Governments of all parties, provides a robust and
credible response to questions about when the Government will have time to legislate on
particular issues. I can therefore agree to this line being used.

The second option makes a much firmer commitment. However, we cannot pre-empt the
Queen’s Speech, and slots next Session — as for all Bills — are contingent on Bills being properly
ready. For these reasons I cannot agree with the second option that you propose. I would
however be content for you to say that we intend to legislate as_soon as Parliamentary time
allows, and that the Government attaches great priority to this.




I am copying this letter to the Prime Minister, members of LP committee, Robin Cook, Stephen
Byers, Sir Richard Wilson, Robert Hill and First Parliamentary Counsel.

Rayeada
Koot

MARGARET BECKETT
The Rt Hon Alan Milburn MP
Secretary of State for Health
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From the Secretary of State for Health M
The Rt Hon Margaret Beckett MP ¢
President of the Council : g
2 Carlton Gardens ’ ?\)

London
SW1Y 5AA

A LS Ve %\025@%/

TOBACCO ADVERTISING BAN

% June 2000

This letter seeks agreement to a line to take on the Government’s
intention to introduce primary legislation to fulfil our manifesto pledge to
ban tobacco advertising.

You will recall that the UK tobacco industry challenged our decision to
implement Directive 98/43/EC banning tobacco advertising, promotion
and sponsorship in advance of the European Court of Justice (ECJ) ruling
on the Gernman challenge to the legality of the Directive. Last year the
High Court granted the UK companies a stay on making the Regulations
implementing the Directive; the Government appealed successfully to the
Court of Appeal, but the Court did not lift the stay on implementation so
as to allow the industry to petition the House of Lords for leave to appeal
that decision. The House of Lords granted them leave to appeal; the
hearing took place on 22-24 May. A further hearing was arranged for 6
July, so that their Lordships could hear further submissions in the light of
the Advocate General’s opinion on the case.

The Advocate General (AG) delivered his opinion on 15 June. In his
judgment the Directive is not soundly based and should be annulled. |
spoke to you at Cabinet about this; my Department then issued a press
release saying that the Government was now preparing primary
legislation.

Clearly there is no practical point in continuing with the litigation in the
House of Lords, as there is no possibility in the light of the AG's opinion
of their Lordships lifting the stay on us implementing the advertising ban
before the ECJ rules. This is irritating, given that the Government was
successful in the Court of Appeal, but we recognize that we cannot now
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succeed via this route. That said, we do need a robust line to take for the
media, given that the industry may seek to make much of this reverse.

| see two options. One is to repeat that we are preparing primary
legislation, which we will introduce when Parliamentary time allows. The
problem is the supplementary question: will the Government have time to
legislate on this issue in the current Parliament? We need to have a robust
response to that question.

Which brings me to the second option, namely to state that the
Government plans to implement the ban in the lifetime of this Parliament.
This does not commit us to the content of the Queen’s Speech, but it
does indicate our readiness to act.

| would be grateful for your views.

| am copying this letter to members of QFL, Robin Cook, Stephen Byers,
Sir Richard Wilson, Robert Hill and First Parliamentary Counsel.

ALAN MILBURN

Ps260601




DAVID NORTH
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RESPONSE TO FRITCHIE R PORT ON NHS APPOINTMENTS

I don’t think the response is too bad in substance, and I personally
don’t object to their continuing to seek local authority suggestions of names

at the start of the appointment process. But:

I think the tone of the response somehow manages to be a bit

unrepentant; and

it is a little on the short side, although not too much so. 1

personally favour short replies to recommendations.

2 Perhaps the way through would be to ask DoH to show the response
informally to Rennie Fritchie and to make sure that she is ‘on side’ before

they publish it.

Ry

-

RICHARD WILSON
23 June 2000

Ref. AO02000/1791
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UK and most Member States support the draft tobacco Directive.
Germany is isolated. Schroeder may ring the PM to lobby.

You asked for a quick background note and stalling line to take for use if
needed over the weekend. A fuller line will be available for the Health
Council on 28 June.

David North’s note of 4 April 2000 recorded the Prime Minister’s agreement
to support the draft Directive on the Manufacture, Presentation and Sale of
Tobacco Products; and indicated that this was the sort of issue on which the
UK should be seeking to provide leadership in Europe. The draft Directive
limits tar, nicotine and carbon monoxide levels; requires additives to be
identified; and imposes larger warning signs on packs.

The UK is in a good position and most Member States support the Directive.
Germany is opposed and has been seeking every means to get the Directive
struck down. Germany has tried to use a read-across to the recent Advocate-
General Opinion to strike down the Tobacco Advertising Directive to suspend
consideration of this new measure. But this was over-ruled by the Council
Legal Service, the Presidency and most Member States.

Germany also objects to UK/Finnish proposals to ban “light” and “mild”
brands. Finally Germany would like to amend Article 3 which prevents
cigarettes being manufactured for export from the EU if they do not meet the
new stringent standards.




There is a potential QMYV in favour of the proposal. But signs are that France
will look to find a compromise Germany could support, if only because they
want to strengthen links with the Germans ahead of their Presidency. The
Portuguese have not demonstrated a very determined streak on this issue to
date and the Netherlands and Spain may end up supporting compromise.

No compromise is likely to satisfy the Germans. But there may be pressure
on us to move towards them on the light/mild issue and export question. DH

Ministers are considering.

Cabinet Office View

Our view is that the UK should push for QMV agreement to as much of the
Directive as we can get. We should stay firm on banning light/mild brands.
But there may be scope for compromise on the export trade.

One way would be to adopt the Parliament approach of extending the
derogation for exports. The other would be to ask the Commission Legal
Service to find a way to allow export conditions to be different. Job losses are
threatened over the export condition, but not the light/mild ban so it is

presentationally slightly easier to make if required. UKRep support this
analysis.

DH may suggest avoiding any concessions and hoping for a better outcome
under the Swedish Presidency next year. This has the advantage of preserving
our health policy; but the QMYV could crumble around us under French attempts
to assist Germany, producing a worse outcome in health terms.

German phone call.

The Germans are likely to argue that this proposal should await the final ECJ
view on the Advertising Directive and that the Directive is not trade compliant.
If necessary, we suggest the following reply:

Aware of Germany’s concerns

Reducing smoking a priority for UK health strategy. This
Directive is very important to us.

Have carefully considered trade implications and are satisfied, as
is Commission, Parliament and Council legal Service that this is
OK.




No read-across to Advertising Directive since this draft Directive
is based on earlier, unchallenged legislation and is not a new
measure. So consideration should continue.

If Germany has specific compromise proposals we will look at
them before the Health Council. But we need a good agreement
quickly.

M E DONNELLY
European Secretariat
Room 323 70W
=270 0177




Richmond House 79 Whitehall London SW1A 2NS Telephone 0171 210 3000
From the Secretary of State for Health

Restricted - Policy

PRIME MINISTER

PASSIVE SMOKING AT WORK: APPROVED CODE OF PRACTICE ON
SMOKING IN THE WORKPLACE (ACOP)

| have seen a copy of your Private Secretary’s letter re the proposal for an
ACOP dated 11 May, Andrew Smith’s letter of the same date to Yvette
Cooper and Dr Mowlam’s letter of 16 May, also to Yvette. | am also
aware of a recent meeting at official level. | would like to comment briefly
on the way forward in this difficult area.

There seems to be a misunderstanding about the status and purpose of
the Public Places Charter and that of an ACOP. The Public Places Charter

is an excellent initiative on the part of the licensed hospitality industry,
and one which we have encouraged, but it involves just one business
sector. It is also focused on providing a better service to non-smoking
customers, not on the health and safety of employees. There is in fact no
general “voluntary scheme of accreditation” for employers in this area.

Furthermore, the introduction of an ACOP does not shift the balance from
a voluntary approach to a regulated statutory one. An ACOP would clarify
existing legal requirements for employers to protect the welfare of their
staff. There is no new regulatory burden being placed on businesses,
although | understand that some businesses might wish to take action on
health, safety and welfare grounds once an ACOP had clarified the
situation. The introduction of an ACOP is, in our view, justified by the
scale of the problem — some 3m workers exposed to tobacco smoke at
work. The clarity an ACOP would give in a difficult legal area would in our
view actually work in employers’ favour by setting out the steps they
would need to take to comply with the law, thereby avoiding but also
offering them a sound defence in any litigation.

| understand completely .and share the concerns about burdens on
business, particularly small business. | also agree we need to provide a
boost to the Public Places Charter with a view to widening its scope. But |
am also very conscious that failure to agree to any HSC recommendation
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to introduce an ACOP would leave us in a difficult and perhaps damaging
position.

| therefore am in broad agreement with your proposed range of options as
reported in Mr North’s letter, and agree with the Chief Secretary’s wish to
see robust costings. A meeting at official level has made a number of
helpful suggestions on how the ACOP could be simplified and clarified to
give very clear guidance to employers on what precisely they would need
to do to comply with an ACOP. The Regulatory Impact Assessment will
be revisited and the hospitality industry invited to participate in drawing
up guidance on an ACOP for the hospitality sector. We will continue to
give the Public Places Charter every support. We are also fully at one with
other departments who wish to see a transitional period of at least a year
after the introduction of an ACOP to ensure that time was given to make
any necessary changes.

However, | would urge you to support any HSC recommendation for an
ACOP which would help reduce workers exposure to tobacco smoke at
work. My main concern here is not pubs, bars and restaurants where
people choose to smoke, and where simple steps can be taken to protect
employees. My prime concern is with the many people who work in
workplaces where they are exposed to tobacco smoke for no good
reason. | believe an ACOP would provide a proportionate response to the
problem.

| am copying this letter to Peter Unwin (DETR), John Fuller and Sebastian
Wood at the Cabinet Office and to Sir Richard Wilson.

2.0 June 2000

Ps140605
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Minister for the Cabinet Office
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Yvette Cooper Nuwntbor ;
Department of Health

Richmond House 55118
79 Whitehall

London

SWI1A 2NS

16 May 2000

Ded ) velle,

PASSIVE SMOKING AT WORK

Thank you for your letter dated 20 April regarding the Approved Code of Practice
(ACoP) on smoking in the workplace.

I am aware of the criticism faced by the revised ACoP, particularly from business who
have concerns over the costs and benefits of these proposals. I understand that the
revised ACoP and RIA, together with the results of the recent informal HSE
consultation, will be presented to the HSC for recommendation at their August
meeting.

[ agree with your statement that Smoking Kills may have been interpreted by some as
a promise of action on this important public health issue. Progress has been made with
actions identified in the white paper, we have agreed a new charter on smoking with
the licensed trade and have also continued to work with the industry on a new signage
system to help customers identify easily the smoking policies in hotels, restaurants
and pubs, and allow them to make an informed choice. The Smoking Kills White
Paper made only a commitment to consult on an ACoP, which has been carried out.
However, I am also very aware and sensitive to the criticisms from business that they
face ever greater administrative and regulatory burdens. We will need to reach a
careful balance on this issue.

The Better Regulation Task Force remain very concerned about these proposals (this
was originally picked up in their hotel review, but their concern is more widely about
small firms). Although this is clearly an important public health issue, and action is
required to achieve our policy aims, I am not convinced that the currently proposed
ACoP is indeed the only option left available to us. The preferred option must be to
find alternative and less burdensome options to achieve the stated policy aims in the




first instance e.g. improving and expanding upon the current voluntary charter and
allowing it adequate time to bed down. Ifin the future we are able to demonstrate that
the voluntary charter is not able to achieve our aims we should then look to introduce
more regulatory or statutory options.

The Government may be able to help by delivering a further boost to the Charter, so
as to allow it every chance of success. Prior to progressing onto more burdensome
options we will need collect evidence and demonstrate that any voluntary scheme or
charter is not adequate to achieve our policy aims. I am not yet convinced that
sufficient time has passed to allow such evidence and conclusions to be drawn.

Given the concern over the potential impact of the proposed ACoP on business, I
agree with your suggestion that further exploration is required to ensure that
unnecessary burdens are not imposed. I suggest this could be taken forward by
discussing the issue at the Panel for Regulatory Accountability on 26 June, which
Larry Whitty, Regulatory Reform Minister responsible for HSE has agreed to attend.
I hope that you will be able to join us.

In addition to this, due to the significant cost and interest in these proposals, and as
you say in your letter, the need ‘for Government to agree a way forward’, I propose
that in the event of any recommendation being made by the HSC to DETR, we must
ensure that the recommendation is subject to Collective Ministerial Agreement at that
time.

[ am copying this letter to the Prime Minister, the Deputy Prime Minister, Stephen
Byers, Alan Milburn, Andrew Smith, Lord Haskins, Lord Whitty, Sir Richard Wilson,
Peter Unwin at DETR and David Northsand Robert Hill at No.10.

s

MARJORIE MOWLAM
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From: Robert Hill
Date: 26 May 2000

PRIME MINISTER cc: Lord Falconer
Jonathan Powell
Jeremy Heywood
David Miliband
David North
Sir Richard Wilson

DEPARTMENT OF HEALTH RESPONSE TO THE FRITCHIE REPORT

You will recall that earlier in the year Rennie Fritchie produced a fairly critical
report on the NHS appointments process. Attached (Flag A) is the draft DH
response.

The big reform Alan is making is to delegate appointments of non-execs to NHS
trust boards to chairs of local health authorities — so de-politicising much of the
process. All appointments will still have to comply with Nolan rules.

On Dame Rennie’s specific recommendations Alan is generally going with the
grain of them. For example, he is to stop MPs commenting on draft shortlists. I
have some minor and drafting points I think DH need to clarify (see Flag B) but
generally I support what Alan is proposing.

However, before you sign this off you should be aware that Alan is rejecting two
of the recommendations.

First, Dame Rennie wanted him to stop allowing local authorities to make
nominations for appointments and second, to consider cutting back on the number
of councillors on NHS boards.

This is an area where there has been some abuse but I am sure Alan is right to
reject Dame Rennie’s approach. If we were to cut local government entirely out
of involvement in NHS boards we would not only lose some able people we
would also sour the health/local government relationship at the time when we are
moving them to work more and more closely together. Moreover councillors
only constitute around 10% of non-execs on trust boards.

RESTRICTED
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Alan is clear that appointment must be on merit and, that any notion of jobs for
the boys must be rooted out. We need to get DH to monitor the situation closely
but I recommend we go with Alan’s proposed course of action.

g

V.

L

bt~

ROBERT HILL
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From the Secretary of State for Health

David North

10 Downing Street :
LONDON SW1A 2AA 02‘*( May 2000
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DEPARTMENT OF HEALTH’S RESPONSE TO DAME RENNIE FRITCHIE
REPORT ON NHS APPOINTMENTS

You will recall that Dame Rennie Fritchie, Commissioner for Public Appointments,
published a report on 22 March in which she was critical of some aspects of the
appointments process for non-executives on NHS boards. She made28
recommendations for improvement.

On the same date my Secretary of State announced plans for the delegation of
appointments of non-executives to NHS trusts to the chairs of health authorities.

Since then Dame Rennie has defended her report before the Public Administration
Select Committee and Gisela Stuart has similarly presented the Department’s view.

The attached draft letter, approved by my Secretary of State, sets out our response
to the 28 recommendations. You will note that we have responded positively to all
but one of Dame Rennie’s major recommendations, particularly those relating to the
involvement of MPs in the process. We have also agreed to allow uncontested
reappointments, in line with the recommendation of the Neill Committee earlier in the
year, as well as Dame Rennie’s.

However, we have decided not to follow Dame Rennie’s recommendation to stop
seeking recommendations from local authorities. Our stance, we believe, is
consistent with our approach to community involvement and has widespread support.
Nevertheless, we will be taking steps to make clear that a nomination from an LA is
not a passport to an appointment.

A number of Dame Rennie’s recommendations relate to management and procedural
arrangements. These are currently being viewed in their entirety as we develop the
new procedures necessary for delegating trust appointments to health authorities.
Dame Rennie’s suggestions will be helpful as we shape the new processes.

| would be grateful if you could let me know if the Prime Minister is content with this
draft response. We would intend to make the contents of the letter public and place
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a copy in the library of the House.

| am copying this letter to Johnathan Powell and Sir Richard Wilson’s office.

i 7 a : b
KAREN ROBINSON
Assistant Private Secretary
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Dame Rennie Fritchie

Commissioner for Public Appointments

Room 62/2

Horse Guards Road

London

SW1P 3AL May 2000

RESPONSE TO OCPA REPORT ON PUBLIC APPOINTMENTS TO NHS TRUSTS
AND HEALTH AUTHORITIES

| am writing to set out more fully our response to the many recommendations in your
comprehensive report on Public Appointments to NHS trusts and Health Authorities.

We share a common agenda to ensure that these appointments to NHS boards are
made in a way which is seen to be both open and fair.

As you will know, Alan Milburn has already announced his consideration of
substantial changes to the appointments system for non-executive directors of NHS
trusts and non-officer members of Primary Care Trusts. In future Health Authority
Chairs will take the lead in these appointments.

We will of course be putting procedures in place to ensure that the OCPA guidance is
followed for these devolved appointments and will be reviewing our arrangements for
management accountability of the appointments process in the light of these
changes. | will let you have details of these procedures as they are developed.

I have set out below our detailed response to each of your 28 recommendations. For

clarity | have included your recommendations along with our reply and grouped them
according to the action we propose to take.
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Recommendations We Will Implement Immediately

Rec 4.

In line with OCPA’s guidance, MPs should continue to be offered the
opportunity to nominate candidates, but the NHS Executive should do more
to explain the nature of the nomination process and make sure interview
panels are more robust in taking decisions about nominees at the ;
borderline.

We believe that MPs have valuable local knowledge and may usefully
nominate people for consideration. We will therefore continue to seek their
nominations. We already make it clear that nominees are treated in exactly
the same way as candidates from other sources, but will ensure that this
message is even clearer to all those involved in the appointment process.

The practice of systematically inviting MPs to comment on the shortlists for
chair appointments should cease.

We will be writing to all MPs explaining that they will no longer be asked to
comment on shortlists for chair appointments. This practice dated from the
previous Government and although we believe it provided useful input, it is
evident that it has been perceived as politicising the process.

Ministers should review the current approach to re-appointments. A more
suitable approach might be to introduce the expectation that serving
members will be re-appointed for one further term provided their
performance merits it. Second re-appointments should only be considered
on an exceptional basis and should be subject to open competition.

We do not see any place for automatic reappointment. However we will
adapt our current procedures so that an incumbent non-executive or chair,
who has had a satisfactory appraisal for the previous year, and who has
only served one term, will be considered for reappointment without further
interview, advertisement or competition from other candidates.

The NHS Executive should publish all its guidance relating to public
appointments, if only on its Website.

We will be taking steps to put more information about NHS Appointments
onto the Internet. The names of all those appointed are already on the Net
at www.cabinet-office.gov.uk/central/1998/pa/pau/paupoint.htm.
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Recommendations On Which Action Has Already Been Taken

Rec 1.

Ministers should commission a fundamental look at the role and purpose of
NHS boards and the range of skills and experience required in appointees.

The role and purpose of NHS boards was set out in August 1999 in a joint
understanding between the NHS Confederation and the Department of
Health. It is being further developed in a Handbook for Non-Executives
currently being prepared by a Working Group chaired by Janet Trotter,
Chair of South and West Region and due for publication later this year.

In the light of that review, Ministers should draw up fresh job descriptions
and person specifications for chairs and non-executive directors together
with weighted selection criteria.

The job description and person specifications have been satisfactory in
recruiting the people currently on NHS boards. They continue to reflect our
view of the type of person needed and put a premium on community
involvement. The Handbook for Non-Executives will provide further details
of the tasks facing our non-executives.

Once this has been done, the NHS Executive should review its public
appointments process, to make sure it delivers a quality outcome, that is,
the right people to do the right job for the NHS.

We have introduced a system of regular appraisal to assess the
performance of those who have been appointed. We are keen to ensure
that the appointment process delivers people who can make a real
contribution to the work of NHS boards.

In line with OCPA’s guidance, interview panels should explore the issue of
how much time a candidate can devote to their duties.

Candidates already indicate their time availability on the application form
and are questioned further on the issue at interview.

More courtesy should be shown to chairs and non-executive directors who
are stepping down or not being re-appointed.

We believe that all non-executives are now treated courteously. Wherever
possible chairs and non-executives are given at least four weeks notice
when they are not being re-appointed. On the rare occasions where this is
not possible they are given a three month extension. They all receive a
valedictory letter from Ministers.
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Ministers should consider what more can be done to speed up the decision
making process.

The decision making process is now much quicker than in the 1998 round,
which provided the background to the criticisms in the Scrutiny. The
devolution of some appointments to HA chairs will speed the process and of
course we are always seeking further improvement.

The NHS Executive should do more to keep the Regional Chairs notified
about the progress of individual appointments, for example, by ensuring that
they receive a copy of the final submission to Ministers.

NHS Executive HQ in Leeds already copy all final submissions to the
Regional Offices of the Regional Chair.

Ministers should consider introducing more flexibility into the current
residency qualification.

It is important that non-executives have strong links with the community
served by their trust or Health Authority. In most cases this link is best
provided by residency. However, we have always been prepared to
consider people who work in the area but reside outside it and such
exceptions will continue to be made. We believe the system is now
sufficiently flexible.

The practice of introducing late entrants into the appointments process
should stop except in the very rare circumstances where there has been
such a significant change in the needs of board since the process began
that the shortlist no longer meets the new requirement.

It is already very rare that new candidates are introduced into the process at
a late stage. It only arises when new requirements have been identified
since the shortlisting process began. All candidates must satisfy an
interview panel with an independent member. This recommendation is
already embedded in our process.

Recommendations Which We Do Not Intend To Implement

Rec 10. The practice of seeking nominations from local authorities should cease.
We do not agree. Local authorities have valuable knowledge about the
local community and its healthcare needs. The local health economy is a
very important part of any local community and local authorities naturally

have a close interest which we would wish to encourage. Indeed we want
to see health services and local government services such as social
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services, using more and not less, cooperation. We would therefore wish to
continue to seek their nominations for NHS boards. However, we will
further emphasise to LAs and everyone connected with the appointments
process that all candidates must follow the same procedures and that
appointments are made on merit regardless of any declared political
affiliation.

The NHS Executive should take stock and consider whether or not the
presence of so many councillors on NHS boards is healthy. Any automatic
assumption that local councillors instinctively make good non-executive
directors should be questioned.

Councillors only constitute 10.6% of non-executives on NHS boards. There
is no assumption that councillors instinctively make good non-executives.
They are appointed on merit in the same way as other non-executives.
They often have a useful background of community activity and skills which
can be valuable to an NHS board and can also strengthen the interface
between NHS and social services responsibilities. Boards are expected to
have a balance of skills to reflect local needs. We do not intend to be
prescriptive about any group or section of the community.

Recommendations - For Which Work Is In Hand

Conflict of interest issues

Rec 6. Inline with OCPA'’s guidance, interview panels should explore the issue of
potential conflicts of interest and assure themselves that candidates have
thought through the implications and formed a satisfactory approach for
dealing with them, and this should be recorded.

Candidates are already asked to identify any conflicts of interest on their
application form. These are explored with the candidate at interview and
recorded on the interview assessment form. This may need to be modified
in the light of further guidance we are preparing.

The NHS Executive should consider what would constitute a conflict of
interest for non-executives and issue guidance on how it should be handled.

Advice on what constitutes a conflict of interest already exists in the Codes
of Conduct and Accountability given to all non-executives on appointment.
It also sets out the requirement for each board to have a Register of
Members Interest and the need for people to withdraw from discussion in
certain circumstances.

We are currently developing further guidance.
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Recommendations - Under Review

The following recommendations will be reviewed in the light of the significant
changes to the process already proposed by the Secretary of State.

Management and operational arrangements

Rec 17. The NHS Executive should consider whether in the interests of ensuring a
consistent approach in the regions, it gives the Headquarters a stronger
role. For example, by auditing the appointments process in the regions to
ensure compliance with the Executive’s guidance or by assuming direct
management responsibility for the administrative staff in the regional offices.

The NHS Executive should review regional office involvement in the
appointments process, including the level of staffing and the reporting lines.

The NHS Executive should audit the appointments process in the regions to
ensure its guidance is being followed. The audit should also assess
whether or not the process continues to be fit for purpose and delivers a
quality outcome.

We will ensure that proper arrangements are in place for the day-to-day
management and operation of the appointments system. Lines of
responsibility and accountability will be clarified. Arrangements will need to
be made to ensure that all HA chairs follow standard national procedures in
line with OCPA guidance.

Role of Regional and Local Chairs

Rec 14. Ministers should review the role of the regional chair.

Rec 15. The NHS Executive needs to communicate its role more effectively to local
and regional chairs.

Rec 19. The NHS Executive should review the role of local chairs in the
appointments process, including the question of whether local chairs, in
concert with others, should interview candidates for vacancies on their
boards.

The roles of regional and local chairs in the process will be reviewed to
ensure proper accountability for the new arrangements.

Use Of National And Local Advertisements
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Rec 20.

Rec 21.

The NHS Executive should consider moving to a regional or even an
individual appointment based system of advertising vacancies.

If a national advertisement is retained, the NHS Executive should consider
setting up a means by which potential candidates can find out if there are
vacancies in their area before they apply.

If a national advertisement is retained, the NHS Executive should consider
aavertising every second year to match the length of time a candidate can
now spend on a register or stipulate that candidates will remain on the
register for only one year.

Local advertisements and national advertisements both have their virtues
and place in recruitment. They have been found to attract different types of
people. We will ensure that we use the medium or combination of media
which best attracts the people we need in a cost-effective way. ltis
however most likely that there will be a shift to local advertising, already
used for PCT recruitment, as responsibility for appointments is devolved to
HA Chairs.

Use of a Regional Register of approved candidates

Rec 23.

Rec 24.

The NHS Executive should consider whether or not the use of regional
registers continues to serve a useful purpose.

If the registers are retained, the regions should consider varying their pass
marks to make sure that a more realistic number of candidates are placed
on the registers.

We will be reviewing the use of regional registers under the new
arrangements.

| would be most happy to discuss any of these issues with you if you think it might be

helpful.

kr240502.doc

GISELA STUART
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Richmond House 79 Whitehall London SW1A 2NS Telephone 0171 210 3000
From the Secretary of State for Health

David North

10 Downing Street e
LONDON SW1A 2AA 02‘—[ May 2000

@@@u Svid

DEPARTMENT OF HEALTH’S RESPONSE TO DAME RENNIE FRITCHIE
REPORT ON NHS APPOINTMENTS

You will recall that Dame Rennie Fritchie, Commissioner for Public Appointments,
published a report on 22 March in which she was critical of some aspects of the
appointments process for non-executives on NHS boards. She made28
recommendations for improvement.

On the same date my Secretary of State announced plans for the delegation of
appointments of non-executives to NHS trusts to the chairs of health authorities.

Since then Dame Rennie has defended her report before the Public Administration
Select Committee and Gisela Stuart has similarly presented the Department’s view.

The attached draft letter, approved by my Secretary of State, sets out our response
to the 28 recommendations. You will note that we have responded positively to all
but one of Dame Rennie’s major recommendations, particularly those relating to the
involvement of MPs in the process. We have also agreed to allow uncontested
reappointments, in line with the recommendation of the Neill Committee earlier in the
year, as well as Dame Rennie’s.

However, we have decided not to follow Dame Rennie’s recommendation to stop
seeking recommendations from local authorities. Our stance, we believe, is
consistent with our approach to community involvement and has widespread support.
Nevertheless, we will be taking steps to make clear that a nomination from an LA is
not a passport to an appointment.

A number of Dame Rennie’s recommendations relate to management and procedural
arrangements. These are currently being viewed in their entirety as we develop the
new procedures necessary for delegating trust appointments to health authorities.
Dame Rennie’s suggestions will be helpful as we shape the new processes.

| would be grateful if you could let me know if the Prime Minister is content with this
draft response. We would intend to make the contents of the letter public and place
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a copy in the library of the House.

| am copying this letter to Johnathan Powell and Sir Richard Wilson'’s office.

/\ / -
N e oy ) -

KAREN ROBINSON
Assistant Private Secretary

g:\a&h\roger\2000\052000\23.5.20002




Dame Rennie Fritchie

Commissioner for Public Appointments

Room 62/2

Horse Guards Road

London

SW1P 3AL May 2000

RESPONSE TO OCPA REPORT ON PUBLIC APPOINTMENTS TO NHS TRUSTS
AND HEALTH AUTHORITIES

| am writing to set out more fully our response to the many recommendations in your
comprehensive report on Public Appointments to NHS trusts and Health Authorities.

We share a common agenda to ensure that these appointments to NHS boards are
made in a way which is seen to be both open and fair.

As you will know, Alan Milburn has already announced his consideration of
substantial changes to the appointments system for non-executive directors of NHS
trusts and non-officer members of Primary Care Trusts. In future Health Authority
Chairs will take the lead in these appointments.

We will of course be putting procedures in place to ensure that the OCPA guidance is
followed for these devolved appointments and will be reviewing our arrangements for
management accountability of the appointments process in the light of these
changes. | will let you have details of these procedures as they are developed.

| have set out below our detailed response to each of your 28 recommendations. For

clarity | have included your recommendations along with our reply and grouped them
according to the action we propose to take.
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Recommendations We Will Implement Immediately

Rec 4. In line with OCPA’s guidance, MPs should continue to be offered the
opportunity to nominate candidates, but the NHS Executive should do more
to explain the nature of the nomination process and make sure interview
panels are more robust in taking decisions about nominees at the
borderline.

We believe that MPs have valuable local knowledge and may usefully
nominate people for consideration. We will therefore continue to seek their
nominations. We already make it clear that nominees are treated in exactly
the same way as candidates from other sources, but will ensure that this
message is even clearer to all those involved in the appointment process.

The practice of systematically inviting MPs to comment on the shortlists for
chair appointments should cease.

We will be writing to all MPs explaining that they will no longer be asked to
comment on shortlists for chair appointments. This practice dated from the
previous Government and although we believe it provided useful input, it is
evident that it has been perceived as politicising the process.

Ministers should review the current approach to re-appointments. A more
suitable approach might be to introduce the expectation that serving
members will be re-appointed for one further term provided their
performance merits it. Second re-appointments should only be considered
on an exceptional basis and should be subject to open competition.

We do not see any place for automatic reappointment. However we will
adapt our current procedures so that an incumbent non-executive or chair,
who has had a satisfactory appraisal for the previous year, and who has
only served one term, will be considered for reappointment without further
interview, advertisement or competition from other candidates.

The NHS Executive should publish all its guidance relating to public
appointments, if only on its Website.

We will be taking steps to put more information about NHS Appointments

onto the Internet. The names of all those appointed are already on the Net
at www.cabinet-office.gov.uk/central/1998/pa/pau/paupoint.htm.

g:\a&h\roger\2000\052000\23.5.20002




5 t
.

Recommendations On Which Action Has Already Been Taken

Rec 1.

Ministers should commission a fundamental look at the role and purpose of
NHS boards and the range of skills and experience required in appointees.

The role and purpose of NHS boards was set out in August 1999 in a joint
understanding between the NHS Confederation and the Department of
Health. It is being further developed in a Handbook for Non-Executives
currently being prepared by a Working Group chaired by Janet Trotter,
Chair of South and West Region and due for publication later this year.

In the light of that review, Ministers should draw up fresh job descriptions
and person specifications for chairs and non-executive directors together
with weighted selection criteria.

The job description and person specifications have been satisfactory in
recruiting the people currently on NHS boards. They continue to reflect our
view of the type of person needed and put a premium on community
involvement. The Handbook for Non-Executives will provide further details
of the tasks facing our non-executives.

Once this has been done, the NHS Executive should review its public
appointments process, to make sure it delivers a quality outcome, that is,
the right people to do the right job for the NHS.

We have introduced a system of regular appraisal to assess the
performance of those who have been appointed. We are keen to ensure
that the appointment process delivers people who can make a real
contribution to the work of NHS boards.

In line with OCPA’s guidance, interview panels should explore the issue of
how much time a candidate can devote to their duties.

Candidates already indicate their time availability on the application form
and are questioned further on the issue at interview.

More courtesy should be shown to chairs and non-executive directors who
are stepping down or not being re-appointed.

We believe that all non-executives are now treated courteously. Wherever
possible chairs and non-executives are given at least four weeks notice
when they are not being re-appointed. On the rare occasions where this is
not possible they are given a three month extension. They all receive a
valedictory letter from Ministers.
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Ministers should consider what more can be done to speed up the decision
making process.

The decision making process is now much quicker than in the 1998 round,
which provided the background to the criticisms in the Scrutiny. The
devolution of some appointments to HA chairs will speed the process and of
course we are always seeking further improvement.

The NHS Executive should do more to keep the Regional Chairs notified
about the progress of individual appointments, for example, by ensuring that
they receive a copy of the final submission to Ministers.

NHS Executive HQ in Leeds already copy all final submissions to the
Regional Offices of the Regional Chair.

Ministers should consider introducing more flexibility into the current
residency qualification.

It is important that non-executives have strong links with the community
served by their trust or Health Authority. In most cases this link is best
provided by residency. However, we have always been prepared to

consider people who work in the area but reside outside it and such
exceptions will continue to be made. We believe the system is now
sufficiently flexible.

The practice of introducing late entrants into the appointments process
should stop except in the very rare circumstances where there has been
such a significant change in the needs of board since the process began
that the shortlist no longer meets the new requirement.

It is already very rare that new candidates are introduced into the process at
a late stage. It only arises when new requirements have been identified
since the shortlisting process began. All candidates must satisfy an
interview panel with an independent member. This recommendation is
already embedded in our process.

Recommendations Which We Do Not Intend To Implement

Rec 10. The practice of seeking nominations from local authorities should cease.
We do not agree. Local authorities have valuable knowledge about the
local community and its healthcare needs. The local health economy is a
very important part of any local community and local authorities naturally

have a close interest which we would wish to encourage. Indeed we want
to see health services and local government services such as social
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services, using more and not less, cooperation. We would therefore wish to
continue to seek their nominations for NHS boards. However, we will
further emphasise to LAs and everyone connected with the appointments
process that all candidates must follow the same procedures and that
appointments are made on merit regardless of any declared political
affiliation.

The NHS Executive should take stock and consider whether or not the
presence of so many councillors on NHS boards is healthy. Any automatic
assumption that local councillors instinctively make good non-executive
directors should be questioned.

Councillors only constitute 10.6% of non-executives on NHS boards. There
is no assumption that councillors instinctively make good non-executives.
They are appointed on merit in the same way as other non-executives.
They often have a useful background of community activity and skills which
can be valuable to an NHS board and can also strengthen the interface
between NHS and social services responsibilities. Boards are expected to
have a balance of skills to reflect local needs. We do not intend to be
prescriptive about any group or section of the community.

Recommendations - For Which Work Is In Hand

Conflict of interest issues

Rec 6. In line with OCPA’s guidance, interview panels should explore the issue of
potential conflicts of interest and assure themselves that candidates have
thought through the implications and formed a satisfactory approach for
dealing with them, and this should be recorded.

Candidates are already asked to identify any conflicts of interest on their
application form. These are explored with the candidate at interview and
recorded on the interview assessment form. This may need to be modified
in the light of further guidance we are preparing.

The NHS Executive should consider what would constitute a conflict of
interest for non-executives and issue guidance on how it should be handled.

Advice on what constitutes a conflict of interest already exists in the Codes
of Conduct and Accountability given to all non-executives on appointment.
It also sets out the requirement for each board to have a Register of
Members Interest and the need for people to withdraw from discussion in
certain circumstances.

We are currently developing further guidance.
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Recommendations - Under Review

The following recommendations will be reviewed in the light of the significant
changes to the process already proposed by the Secretary of State.

Management and operational arrangements

Rec 17. The NHS Executive should consider whether in the interests of ensuring a
consistent approach in the regions, it gives the Headquarters a stronger
role. For example, by auditing the appointments process in the regions to
ensure compliance with the Executive’s guidance or by assuming direct
management responsibility for the administrative staff in the regional offices.

The NHS Executive should review regional office involvement in the
appointments process, including the level of staffing and the reporting lines.

The NHS Executive should audit the appointments process in the regions to
ensure its guidance is being followed. The audit should also assess
whether or not the process continues to be fit for purpose and delivers a
quality outcome.

We will ensure that proper arrangements are in place for the day-to-day
management and operation of the appointments system. Lines of
responsibility and accountability will be clarified. Arrangements will need to
be made to ensure that all HA chairs follow standard national procedures in
line with OCPA guidance.

Role of Regional and Local Chairs

Rec 14. Ministers should review the role of the regional chair.

Rec 15. The NHS Executive needs to communicate its role more effectively to local
and regional chairs.

Rec 19. The NHS Executive should review the role of local chairs in the
appointments process, including the question of whether local chairs, in
concert with others, should interview candidates for vacancies on their
boards.

The roles of regional and local chairs in the process will be reviewed to
ensure proper accountability for the new arrangements.

Use Of National And Local Advertisements
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The NHS Executive should consider moving to a regional or even an
individual appointment based system of advertising vacancies.

If a national advertisement is retained, the NHS Executive should consider
setting up a means by which potential candidates can find out if there are
vacancies in their area before they apply.

If a national advertisement is retained, the NHS Executive should consider
advertising every second year to match the length of time a candidate can
now spend on a register or stipulate that candidates will remain on the
register for only one year.

Local advertisements and national advertisements both have their virtues
and place in recruitment. They have been found to attract different types of
people. We will ensure that we use the medium or combination of media
which best attracts the people we need in a cost-effective way. It is
however most likely that there will be a shift to local advertising, already
used for PCT recruitment, as responsibility for appointments is devolved to
HA Chairs.

Use of a Regional Register of approved candidates

Rec 23.

Rec 24.

The NHS Executive should consider whether or not the use of regional
registers continues to serve a useful purpose.

If the registers are retained, the regions should consider varying their pass
marks to make sure that a more realistic number of candidates are placed
on the registers.

We will be reviewing the use of regional registers under the new
arrangements.

| would be most happy to discuss any of these issues with you if you think it might be
helpful.

kr240502.doc

GISELA STUART
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AIT FIA EUROPEAN BUR

FEDERATION INTERNATIONALE DE L' AUTOMOBILE

Rue d’Arlon 50 - B-1000 Brussels - Belgium
Tel: +32-2-280.07.58 - Fax: +32-2-280.07.44

Fax for the attention of

Mr Jonathan Powell
Chief of Staff to the Prime Minister
Rt Hon Tony Blair MP

PRIVATE AND CONFIDENTIAL
Fax: 00-44-171-8399044

Page(s): 1 + 1

16 June 2000

DWire-155

Dear Jonathan

Following the Advocate General’s opinion, this confirms what we have always
believed, that the Directive was illegitimately based on single market
regulations. | still cannot understand how the Department of Health
overlooked the obvious legal difficulties.

The attached copy article from the European FT contains a comment from
Max Mosley, the President of the FIA, which is trying to be constructive.

If you could spare me the time for a brief meeting, please give me a call on
01233 850 057 or 00 32 2 282 08 10 or try my mobile on 0370 743494,

With best wishes

N

David Ward
Secretary General
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EU legal adviser
challenges ban on
tobacco adverts

By Nell Buckley in Strasbaueg

The European Union's
controversial ban on tobacco
advertising was thrown into
question yesterday when a senior
adviser at the European Court of
Justice challenged its legality
and said it should be struck
down.

An EU advocate-general who .

advises the judges at the EU's
highest court said the ban was
wrongly adopted as a measure 0
strengthen the European single
market when it was really a
health measure. requiring a dif-
ferent legal basis,

The EU would have had diffi-
culty adopring the ban on those
grounds since powers on health
remain mainly with national gov-
ernments.

Though the opinion is not bind-
ing, the judges follow the advo-
care-general’s advice in about 80
per cent of cases. A final ruling is
expected in the aurumn,

The opinion {s a potential boost
for the tobacco industry and
sports such as Formula One
motor racing that rely on its
sponsorship. It is the most seri-
ous threat to the long-disputed
ban, due to be phased in from
next year. EU ministers adopted
the measure by the sliramest pos-
sible majority in December 1997.

But Max Mosley, president of
the Federation Internationale de
1’Automabile, F1's governing
body, said: "Tobacco adverrising
in the sport is diminishing all the
time and will continue to do so

regardless of what Brussels
decides.” He forecast the sport
would be free of all tabacco
advertising within “flve or six
years”,

Britain indicated it would rush
through its legislation to ban
tobacco advertising and sponsor-
ship if the final ruling went
against the EU directive.

The Labour pgovernment is
bound by a manifesto pledge to
ban tobacco advertising before
the next election. expected next
spring. and was depending on the
EU directive to fulfil the promise.

Ciparette makers sajd the opin-
jon raised questions over new EU
proposals to clamp down on
smokKing, put forward on a simi-
lar single market basis.

The European parliament on
Wednesday strongly, backed
moves to toughen those propos-
als, forcing manufacturers to
cover more than a third of the
surface of cigaretta packets with
stark warnings such as; “If you
smoke, you are killing yourself.”
.The European Commission,
which proposes EU legislation,
said: “We are still confldent of
the legal base for the tobacco
advertising ban."

In their legal challenge. Gar- |

many and four tobacco compa-
nies — said the EU had exceeded
its powers by adopting the adver-
tising ban it since it was really a
health weasure.

Additlone! reporting by Rosemary
Bennerr and Andrew Ward in
London
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10 DOWNING STREET
LONDON SW1A 2AA

From the Private Secretary 11 May 2000

PASSIVE SMOKING AT WORK

The Prime Minister is aware that the Health and Safety Executive is
currently putting together advice on whether the Government should adopt an
Approved Code of Practice (ACOP) to help deliver its public health objective to
cut exposure to smoking in the workplace. We understand they will be putting
advice to their Commissioners over the summer.

You will be aware that, following publication of the Smoking Kills White
Paper, a voluntary scheme of accreditation was introduced. This encourages
employers to adopt a range of standards for which, depending on whether they
opt for a smoke-free, or smoker/non-smoker designation system, they receive a
kite-mark. The scheme is voluntary and is still in its early days. There has not
really yet been sufficient time for it to bed down or be evaluated.

The White Paper also made a commitment to consult on whether there
should be an ACOP. The consultation response was mixed, but generally
positive, and the HSE was asked to develop a draft ACOP. The ACOP would
clarify the existing legal requirements for employers to protect the welfare of
their staff by setting out explicit guidelines about what they have to do. Failure
to adhere to the ACOP could result in being taken to court and fined or
imposition of a court order requiring remedial action.

The Prime Minister is concerned that the introduction of an ACOP, which
shifts the balance from a voluntary approach to a regulated statutory one, is
premature, and presents a risk of our placing a potentially significant and
unjustified regulatory burden on small businesses — particularly those in the
catering and leisure industries.
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The Prime Minister therefore sees merit in exploring an alternative range
of options that gives the voluntary approach a chance to prove itself as well as
keeping the ACOP in reserve in case it is needed. He proposes:

e giving the voluntary accreditation scheme a further boost and allowing it
time to bed down;

encouraging HSE to revisit their current guidance to see whether it should
be amended; and

keeping the ACOP option open as a backstop if needed.

The Prime Minister would be grateful if these views could be conveyed to
the HSE, so that they will be able to offer their Commissioners a choice when
they present their findings over the Summer. The Prime Minister has added
that, if the Commissioners choose to opt for a full ACOP, he would want Lord
Haskins’ task force to consider the proposals and report to him before
proceeding with it.

I am copying this letter to Janet Grauberg (Department of Health) and to John
Fuller and Sebastian Wood (Cabinet Office).

DAVID NORTH

Peter Unwin,
Department of the Environment, Transport and the Regions.
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PRIME MINISTER

In addition to the risks Robert identifies, there
is also that of a public/consumer backlash.
Depending on how the Code is drafted, and -
how it is interpreted by the Courts, there must
be some risk that it would be a backdoor route
to banning smoking in all pubs, restaurants
etc, and accusations of nanny statism.

Robert’s strategy - to give the voluntary
scheme more time and to beef up the
resources devoted to it — must be right. But
we might also hold in reserve, in case DH and
the HSE don’t play ball - the idea of askin
Chris Haskins' Task Force to look at the W
issues in the round and report to us.




Prime Minister From: Robert Hill
: Date: 5 May 2000

Ce: Lord Falconer
Jonathan Powell
Jeremy Heywood
David Miliband
David North
Sarah Thomas

PASSIVE SMOKING AT WORK

Summary

Work is taking place on how to enforce the commitment to cut the health risk of

smoking. The route being currently proposed is statutory and rather heavy-

handed; it risks placing significant regulatory burden on small businesses
(especially in the leisure industry). We should write to set out a way forward

that builds on the voluntary scheme of accreditation and keeps the statutory

option as a backstop.

Background

We kﬁow that smoking is very harmful and is the biggest preventable killer today.
The issue is how to deter people from smoking and protect those exposed to passive
smoking. The Health White Paper ‘Smoking Kills’ set out the Government’s policies
to combat smoking and came down strongly in support of a voluntary approach. For
smoking in public places it opted, not for a legal route but, for a voluntary scheme of
accreditation — i.e. the industry signed up to persuading its members to adopting a
range of standards for which, depending on whether they went for a smoke-free, or

smoker/ non-smoker designation system, they received a kitemark.




It also made a commitment to consult on whether there should be an Approved Code

of Practice (ACOP) on smoking in the workplace. . ACOPs are like the Highway

Code - not binding but can be cited in procedings.

Following a mixed, but generally positive response the Health and Safety Executive
was asked to develop a draft ACOP. This clarifies the existing legal requirements for
employers to protect the welfare of their staff by setting out explicit guidelines about
what they have to do. For example, employers would have to assess the risk of
smoking to employees, and take appropriate action, possibly installing extractor fans
or even banning smoking where they identified a risk Failure to adhere to the ACOP

could result in being taken to court and fined or a requirement to take remedial action.

The ACOP is being strongly pushed by Department of Health on health grounds,
although it would actually come under HSE’s welfare responsibilities. There are two

main concerns:

e The Regulatory Impact Unit has some serious concerns about the impact that the
ACOP would have on small businesses, particularly in the catering industry (e.g.
pubs and cafes who would have to carry out a risk assessment and pay for any
improvements needed e.g. cost of ventilation). HSE is fairly ambivalent about the
issue — they have been instructed to draw up an ACOP and have done so, but feel it
is really more about health than welfare.

It is not at all clear how the statutory ACOP fits with the voluntary accreditation

scheme (which has only just been set up and has not yet been evaluated).

My concern is that we appear to be going down the ACOP route without giving
enough consideration to the other possible options, or giving the voluntary
accreditation a chance to work. I would propose:

e giving the voluntary accreditation scheme time to bed down and put greater effort

into promoting the voluntary approach;




e encouraging HSE to revisit their current guidance to see whether it should be

amended;

e keeping the ACOP option open as a backstop if needed.

If we put the ACOP option on ice there is some risk that we could be accused of

backtracking on our public health commitments. But if the voluntary scheme is given

a financial and political boost and backed up by the potential threat of an ACOP this

should be minimised.
HSE officials will be putting advice to their commissioners in the summer.

I suggest we write to DETR (who sponsor HSE) asking them to steer HSE to
proceed as outlined above before they put advice to Ministers and
Commissioners. We should also indicate that they should use common sense to
strike the balance between protecting employees and putting unnecessary

regulatory burdens on small employers.

Do you agree? WL/\/) W
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From the Parliamentary Under Secretary of State
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PASSIVE SMOKING AT WORK

You wrote to me on 19 January about the Approved Code of Practice (ACOP) on
smoking in the workplace. You pointed out that the estimated costs substantially
outweighed benefits and queried whether an ACOP was a necessary or proportionate
response to the problem of smoking in the workplace

Since then the HSE has produced a revised draft ACOP and Regulatory Impact
Assessment (RIA), based on very extensive consultation responses and discussions at
official level. The revised draft ACOP itself has been simplified, which should make
compliance easier, whilst the new RIA includes estimates of health benefits and has
looked critically at precisely which costs should be attributed to the introduction of an
ACOP. As aresult the cost benefit analysis substantially favours the introduction of
an Approved Code. I am aware that the new analysis has been criticized, but it does
seem clear that for business in general an ACOP would not be a burden, and that for
society as whole it would bring considerable benefits.

Although Smoking Kills promised only that the HSC would consult on an ACOP, this
has been widely interpreted as a promise of action. Any move away from the
proposal, especially now that the benefits so far outweigh the costs, would be seen as
reneging on a key public health issue. The reduction of smoking prevalence is one of
the key targets set out in the White Paper Smoking Kills and is an essential element in
the reduction of coronary heart disease and cancer, two of the targets in our White
Paper, Saving Lives. More than any other identifiable factor, smoking contributes to
the gap in healthy life expectancy between those most in need and those most
advantaged. American experience suggests that workplace bans reduce smoking
prevalence amongst workers by about 19%. Without an ACOP achievement of the
targets in our White Papers will become much more difficult and far more costly.

I appreciate that the ACOP proposals pose problems for some small businesses,
particularly in the hospitality industry. I fully recognise this and, whilst I welcome the
efforts made to simplify the Code, I still believe we need to do more to ensure that an




ACOP does not represent an undue burden. I think the new draft ACOP should stress
more that employers are merely required to do what is “reasonably practicable”. The
HSE could also help by producing further guidance alongside an ACOP giving more
examples to business sectors on how to comply with a Code. The hospitality industry
would be an obvious place to start.

Whilst it is for the HSC to decide whether or not to recommend the introduction of an
Approved Code, the Government does need to reach an agreed view on the way
forward. I believe that, with appropriate modifications to meet the needs of small
businesses and the hospitality industry, the revised ACOP and RIA do represent a
proportionate and important response to passive smoking in the workplace which the
Government could and should support.

There is also the broader political context. In the context of negotiations on a new
Directive on the labelling of tobacco products the Prime Minister has indicated that he
wishes to see the UK take a very strong lead. But we cannot play a strong role in
Europe if we do not deliver at home. The idea of an ACOP to protect the millions of
workers exposed to passive smoking in the workplace represents a key part of our
overall tobacco control strategy; if we do not support an ACOP we will be seen to
have failed in a key area of policy, which will only increase the pressure for draconian
legislation. =

I am copying this letter to the Prime Minister, and to John Prescott, Stephen Byers,
Alan Milburn, Andrew Smith, Lord Haskins, and to Sir Richard Wilson and Robert
Hill at No.10.
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From the Private Secretary 4 April 2000

N deids

DRAFT DIRECTIVE ON THE MANUFACTURE, PRESENTATION AND
SALE OF TOBACCO PRODUCTS

The Prime Minister was grateful for your Minister’s letter of 30 March,
summarising progress on negotiating the above draft Directive.

The Prime Minister welcomes the progress achieved by your Minister and
your Department, and endorses the negotiating position set out in the minute. He
believes that this is precisely the sort of issue on which the UK should be looking
to provide leadership in Europe, and proposes that we should be even more
active and positive in pushing for our position.

I am copying this letter to the Private Secretaries to the Foreign Secretary,
the Secretary of State for Trade and Industry, the Minister of Agriculture,
Fisheries and Food, the Secretary of State for Scotland, the Secretary of State for

Wales, the Secretary of State for Northern Ireland, the Paymaster General, and to
Sebastian Wood and Martin Donnelly (Cabinet Office).

Yown v
o

DAVID NORTH

Richard Carter Esq,
Department of Health.
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From: Robert Hill
Date: 31 March 2000

PRIME MINISTER cc: Lord Falconer
Jonathan Powell
Jeremy Heywood
David Miliband
David North
Martin Donnelly

DRAFT EU DIRECTIVE ON TOBACCO PRODUCTS

I have been pushing DoH to consult you formally about the EU Directive that is
under discussion on tobacco products. Attached is a note from Yvette Cooper
describing what the Directive - as currently drafted will do - and the negotiating

stance being adopted by the UK.

Smoking, as we know, continues to be the biggest preventable cause of
premature death. The steps proposed while not dramatic will give further

impetus to the drive to reduce tobacco consumption.

The negotiating position (support the Directive in principle but push for some
changes on the detail) looks very sound and it is the sort of issue on which the
UK could provide leadership. I have checked with Martin Donnelly in the

Cabinet Office. He supports this approach and says we should encourage the

Department to take a stronger more proactive role in pushing for our position.

Subject to this proviso do you agree that we support the DoH approach to

the Directive? / ‘
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From the Parliamentary Under Secretary of Statc

PRIME MINISTER ﬂ\/

10, Downing Street, e llT
LONDON, ZH g
SWI1A

SENt §O March 2000
DRAFT DIRECTIVE REGARDING THE MANUFACTURE,
PRESENTATION AND SALE OF TOBACCO PRODUCTS

The purpose of this letter is to update you with progress on negotiating the above
Draft Directive.

The Government’s White Paper on smoking, “Smoking Kills”, published in
December 1998, welcomed the Commission’s plaas to bring forward a directive on
tar, nicotine and carbon monoxide levels in cigarettes, on labelling and on tobacco
additives. A proposal for a directive in this area is currently under discussion in the
Health Working Group (HWG) to prepare a common position for the Health Council
on 29 June.

The main elements of the Commission’s proposed directive are as follows:

@) a reduction in the maximum tar yield from 12 to 10 mg per cigarette;

(i)  new requirements for maximum nicotine and carbon monoxide yields of -
1mg and 10mg per cigarette respectively;

(i)  arequircment on tobacco manufacturers to carry out new tests on tobacco
products and to disclose the results;

(iv) new, larger health warnings (up to 25% of the most visible pack face);

V) a new requirement for manufacturers to provide a list of additives by brand
and relevant toxicological data to Member States for onward transmission
to the Commission;

(vi) aprohibition on misleading terms such as “low tar” and “light”, with a
derogation for Member States to authorize such terms.

The UK thus far has supported the draft Directive, whilst pressing to make changes in
a number of areas:

@ ccientific review. Recent evidence has suggested that the longstanding
policy of reducing the tar content of cigarettes has had little benefit to
public health: smokers compensate to obtain their usual dose of
nicotine (eg by inhaling more deeply), which means that their exposure
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to tar and therefore harmful carcinogens is far greater than suggested
by the nominal tar yield as measured by machines. The UK therefore
has been critical of the current draft which extends this policy further.
However, other Member States and the Commission support the
current draft. We are therefore pressing instead for an independent
scientific review mechanism which would advise the Commission on
future action to strengthen regulation in this and other areas.
Maximum transparency. The UK is arguing that information
required by the Directive on test results, additives and relevant
toxicological data should be made public, unless compelling reasons
dictate otherwise. :
EU-wide ban on misleading descriptors. There is much evidence that
consumers believe “low tar” and “light” cigarettes are significantly
safer than other cigarettes. In fact, for reasons outlined above, the
health benefits are probably neglible at best. The Directive as drafted
bans misleading descriptors, but permits individual Member States to
authorize the use of such terms. The UK is arguing that this is contrary
both to single market and public health interests, and is pressing for a
genuine EU-wide ban on such terms.

The UK has considerable support in all three areas, particularly from France. Ireland,
Sweden and Finland are also strong supporters of the Directive. Looking across the
Directive as a whole, support for the Directive is reasonably balanced. Germany
appears to have the most problems with the text, but countries such as Netherlands,
Luxembourg and Denmark need to be convinced of the Directive’s merits. Southern
European countries such as Italy and Greece still have some way to go, but are
expected to support the Directive if their particular concers are met.

There remains one issue to be resolved between my Department and the DTI. This
concerns a perceived discrepancy between the Directive as drafted and GATT rules.
The Directive at present applies the new tar, nicotine and carbon monoxide maximum
yields to all tobacco products manufactured within the Community, including those’
destined for export to third countries. Officials from both departments agree that the
chance of a challenge to the Directive on WTO grounds is remote, particularly as
WHO is currently preparing an international convention on tobacco control, but
officials from the DTI are concemed to ensure that no precedents are set. I do not
believe that presentationally or ethically the UK could support the “dumping” of
lower quality products on third countries. This is even more important with the
imminent negotiations on the WHO convention. While this issue is not my highest
priority for the directive, the UK is rightly seen as a leader in tobacco control and we
need to be careful about sending mixed signals.

We are seeking assurances from the Commission that WTO issues have been
considered. Subject to what is said, we hope to avoid any need to seck clearance from
Ministerial colleagues for the policy within the Directive.

Finally I should stress that we have been under some pressure to introduce new
mechanisms at the UK level to regulate tobacco products. We have resisted such
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pressure, not because we do not see stronger regulation of tobacco products as
important (we do), but because existing regulation in this area is largely carried out.at
the EU level, and it there that we should concentrate our efforts to achieve progress. I
believe the UK can achieve a credible result through the above negotiating strategy;
failure to achieve a strong Directive will leave us vulnerable to criticism and
increased pressure to introduce new and untested arrangements at the national level.
In the short term we. must recognize we are somewhat limited by what other Member
States are prepared to sign up to, but in the longer term we will look to the
Commission to make proposals to develop and strengthen regulation of tobacco
products. The independent scientific review mechanism the UK has proposed should
ensure that any new proposals are based on the best possible scientific advice.

I am writing in similar terms to Susan Deacon and Jane Hutt.

I am copying this letter to FCO, DTI, MAFF, HMT, Customs and Excise, the
Secretary of State for Scotland, the Secretary of State for Wales and the Secretary of
State for Northern Ireland. S dn el
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PRIME MINISTER
10, Downing Street,
LONDON,
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<> March 2000

DRAFT DIRECTIVE REGARDING THE MANUFACTURE,
PRESENTATION AND SALE OF TOBACCO PRODUCTS

The purpose of this letter is to update you with progress on negotiating the above
Draft Directive.

The Government’s White Paper on smoking, “Smoking Kills”, published in
December 1998, welcomed the Commission’s plans to bring forward a directive on
tar, nicotine and carbon monoxide levels in cigarettes, on labelling and on tobacco
additives. A proposal for a directive in this area is currently under discussion in the
Health Working Group (HWG) to prepare a common position for the Health Council
on 29 June.

The main elements of the Commission’s proposed directive are as follows:

@A) a reduction in the maximum tar yield from 12 to 10 mg per cigarette;

(il)  new requirements for maximum nicotine and carbon monoxide yields of
Img and 10mg per cigarette respectively;

(ili)  arequirement on tobacco manufacturers to carry out new tests on tobacco
products and to disclose the results;

(iv)  new, larger health warnings (up to 25% of the most visible pack face);

v) a new requirement for manufacturers to provide a list of additives by brand
and relevant toxicological data to Member States for onward transmission
to the Commission;

(vi)  aprohibition on misleading terms such as “low tar” and “light”, with a
derogation for Member States to authorize such terms.

The UK thus far has supported the draft Directive, whilst pressing to make changes in
a number of areas:

(1) scientific review. Recent evidence has suggested that the longstanding
policy of reducing the tar content of cigarettes has had little benefit to
public health: smokers compensate to obtain their usual dose of
nicotine (eg by inhaling more deeply), which means that their exposure
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to tar and therefore harmful carcinogens is far greater than suggested
by the nominal tar yield as measured by machines. The UK therefore
has been critical of the current draft which extends this policy further.
However, other Member States and the Commission support the
current draft. We are therefore pressing instead for an independent
scientific review mechanism which would advise the Commission on
future action to strengthen regulation in this and other areas.
Maximum transparency. The UK is arguing that information
required by the Directive on test results, additives and relevant
toxicological data should be made public, unless compelling reasons
dictate otherwise.

EU-wide ban on misleading descriptors. There is much evidence that
consumers believe “low tar” and “light” cigarettes are significantly
safer than other cigarettes. In fact, for reasons outlined above, the
health benefits are probably neglible at best. The Directive as drafted
bans misleading descriptors, but permits individual Member States to
authorize the use of such terms. The UK is arguing that this is contrary
both to single market and public health interests, and is pressing for a
genuine EU-wide ban on such terms.

The UK has considerable support in all three areas, particularly from France. Ireland,
Sweden and Finland are also strong supporters of the Directive. Looking across the
Directive as a whole, support for the Directive is reasonably balanced. Germany
appears to have the most problems with the text, but countries such as Netherlands,
Luxembourg and Denmark need to be convinced of the Directive’s merits. Southern
European countries such as Italy and Greece still have some way to go, but are
expected to support the Directive if their particular concerns are met.

There remains one issue to be resolved between my Department and the DTI. This
concerns a perceived discrepancy between the Directive as drafted and GATT rules.
The Directive at present applies the new tar, nicotine and carbon monoxide maximum
yields to all tobacco products manufactured within the Community, including those
destined for export to third countries. Officials from both departments agree that the
chance of a challenge to the Directive on WTO grounds is remote, particularly as
WHO is currently preparing an international convention on tobacco control, but
officials from the DTI are concerned to ensure that no precedents are set. I do not
believe that presentationally or ethically the UK could support the “dumping” of
lower quality products on third countries. This is even more important with the
imminent negotiations on the WHO convention. While this issue is not my highest
priority for the directive, the UK is rightly seen as a leader in tobacco control and we
need to be careful about sending mixed signals.

We are seeking assurances from the Commission that WTO issues have been
considered. Subject to what is said, we hope to avoid any need to seek clearance from
Ministerial colleagues for the policy within the Directive.

Finally I should stress that we have been under some pressure to introduce new
mechanisms at the UK level to regulate tobacco products. We have resisted such
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pressure, not because we do not see stronger regulation of tobacco products as
important (we do), but because existing regulation in this area is largely carried out at
the EU level, and it there that we should concentrate our efforts to achieve progress. I
believe the UK can achieve a credible result through the above negotiating strategy;
failure to achieve a strong Directive will leave us vulnerable to criticism and
increased pressure to introduce new and untested arrangements at the national level.
In the short term we must recognize we are somewhat limited by what other Member
States are prepared to sign up to, but in the longer term we will look to the
Commission to make proposals to develop and strengthen regulation of tobacco
products. The independent scientific review mechanism the UK has proposed should
ensure that any new proposals are based on the best possible scientific advice.

I am writing in similar terms to Susan Deacon and Jane Hutt.

I am copying this letter to FCO, DTI, MAFF, HMT, Customs and Excise, the
Secretary of State for Scotland, the Secretary of State for Wales and the Secretary of
State for Northern Ireland.
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Department for Culture, Media and Sport 2-4 Cockspur Street Tel 0171-2116304
. Minister for Tourism, Film and Broadcasting London SW1Y 5DH Fax 0171-211 6249
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C99/27184/12061

Bill Callaghan

Chair, Health and Safety Commission
Rose Court

2 Southwark Bridge

London  SE19HS
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PROPOSAL FOR AN APPROVED CODE OF PRACTICE ON PASSIVE SMOKING AT
WORK

Thank you for letter of 21 December, in response to my letter of 10 December,
about the Commission’s proposals. | have also seen Chris Haskins' latest letter to
you of 18 January, which | endorse.

| understand that the meeting of officials mentioned in your letter has been held
and that HSE will now review options for the way ahead. | remain concerned that
these proposals should not bear disproportionately on the hospitality and leisure
industries. | am grateful for your assurance that in preparing its advice the
Commission will take full account of my concerns and those of the industry . In
due course, | would like to know the Commission’s conclusions.

| am copying this letter to Chris Haskins and the other recipients of his letter.
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Minister for the Cabinet Office
Chancellor of the Duchy of Lancaster

Ms Yvette Cooper MP
Parliamentary Under Secretary of State for Publi

Department of Health n, H,ZL;, 50N l.
Richmond House

79 Whitehall
London
SWIA 2NS
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PASSIVE SMOKING AT WORK

19 January 2000

Thank you for your letter of 12 January, following our discussion about the Approved Code of
Practice (ACoP) on smoking in the workplace during our meeting on 8 December 1999.

I think we are agreed that, as with any other regulations, any ACoP which we introduce to reduce the
harmful effects of passive smoking needs to be proportionate in the sense that there is the correct
balance between costs and benefits. Iam not entirely convinced that the ACoP included in the Health
and Safety Commission’s consultation document currently achieves this balance or that it is
sufficiently targeted at the problem areas. The Regulatory Impact Assessment carried out by the HSC
suggested that the costs from introducing this ACoP would be between two and four times larger than
the benefits, with cost falling disproportionately on small firms.

Whilst, then, I agree that in principle the Government might wish to support any measures in this area
recommended by the HSC, we would need to consider carefully the details of any ACoP proposed
before deciding whether it would be appropriate to accept their recommendation.

[ am copying this letter to the Prime Minister, and to John Prescott, Stephen Byers, Alan Milburn,

Andrew Smith, Lord Haskins, Bill Callaghan (Chair, HSC), and to Sir Richard Wilson and Robert
Hill at No 10.

MARJORIE MOWLAM




Better Regulation Task Force

Room 67a/3, Cabinet Office, Horse Guards Road, London SWI1P 3AL
Telephone 0171 270 6014 Fax 0171 270 6991

Chairman: Lord Haskins

Bill Callaghan Esq

Chair, Health and Safety Commission
Rose Court

2 Southwark Bridge

London SE1 9HS

7} 18 January 2000
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PROPOSAL FOR AN APPROVED CODE OF PRACTICE
ON PASSIVE SMOKING AT WORK

This letter reiterates Task Force concerns over the proposed Approved Code of Practice
on passive smoking at work.

Thank you for you letter of 24 November 1999. I have now had a chance to discuss with the
Task Force. We see no reason to change our view that the proposals would impact
disproportionately on small firms; lack transparency; and risk undermining progress being
made by self-regulation.

I am grateful for your assurance that the Commission will give these concerns full
consideration when making its decision.

I am copying this to relevant Ministers — Lord Whitty and Yvette Cooper; Mo Mowlam,
Stephen Byers and Andrew Smith; and Nick Brown and Janet Anderson; and to Owen Barder
at No 10. I would ask them to bear in mind the concerns set out in the attached letter when
taking any subsequent decision on the way forward.

Copies of this letter also go to officials from relevant Departments who I understand are
meeting shortly to discuss.

QM»K/ UV/V

LORD HASKINS




Richmond House 79 Whitehall London SW1A 2NS Telephone 020 7210 3000
From the Parliamentary Under Secretary of State

Rt Hon Dr Marjorie Mowlam MP
Minister for the Cabinet Office
Cabinet Office

70 Whitehall

|2_ January 2000
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PASSIVE SMOKING AT WORK

I wrote to you on 8 December in response to your letter of 5 November about the
Approved Code of Practice (ACOP) on smoking in the workplace. I attach my 8
December letter now for the benefit of those listed below who did not see it.

We discussed the issue when we met on 9 December. Our conclusion was that I would
talk to Bill Callaghan, Chair of the HSC — which I have now done - to emphasise to him
that the Government would fully support an ACOP in this area if the HSC decides to
introduce one. I would reiterate the Government’s view that an ACOP ought to be
effective but without causing disproportionate costs to business.

I am copying this letter to the Prime Minister, John Prescott, Stephen Byers, Alan
Milburn, Andrew Smith, Lord Haskins, Bill Callaghan and Sir Ric Wilson.
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PASSIVE SMOKING AT WORK

Thank you for your letter of 5 November about the Approved Code of Practice (ACOP)
on smoking in the workplace. I hope we can discuss this when we meet tomorrow.

As you will be aware, we committed ourselves to pursuing this ACOP in the Smoking
Kills White Paper. ACOPs can only be introduced following consultation by the HSC
and once that process is underway an ACOP stands or falls depending on the outcome
of the HSC’s consultation. However, the relevant text in the White Paper was chosen
with the deliberate intention of making it apparent that the Government fully advocates

an ACOP in this area as a way of clarifying the requirements of existing health and
safety legislation.

Evidence from surveys shows that some 3 million non-smokers are subjected to smoky
conditions at work, according to a MORI poll published in March 1999. Large sectors
of the population (such as two million asthma sufferers and those with chronic
bronchitis and other respiratory conditions) are unduly affected by exposure to passive
smoking. Previous guidance has not succeeded in resolving the problem. We need to be
sensitive to this. Introducing smoking restrictions in the workplace will, international
evidence suggests, lead to more people giving up smoking.

The current lack of legal clarity on smoking in the workplace is very unhelpfuL The
ACOP is not new law, merely a clarification of the existing Health and Safety at Work
Act 1974. The danger is that, in the absence of an ACOP, the issue will be settled in the

courts, with far greater uncertainty about achieving both our public health and more
effective regulation policies.

Obviously the ACOP needs to be workable and proportionate. That is what the HSC is
working on at the moment, and I hope we can discuss this further tomorrow. We have
made a commitment to introducing an ACOP. It can tackle a real problem and would be
politically problematic to drop.

I am copying this letter to Robert Hill at Number Ten.
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Confidential
Fax for the attention of

Jonathan Powell
L_,L/ Chief of Staff
10 Downing Street
London SW1

From: David Ward
Tel: +44 1233 850 067

Page(s): 1 + 1

ref : dw/\v- 23 December 1999

Dear Jonathan

Mr Ecclestone has decided it is better to accept the summons to the Health
Committee. (See letter enclosed).

| spoke to Max Mosley yesterday and | think it would be a very good idea for
l.ord Falconer to speak with him directly as soon as possible. His irritation at
the summons is intense. This problem ultimately stems from Max’s desire to
be helpful to Labour originally during John Smith’'s leadership and later under
Tony Blair. His numerous offers to help in key areas of UK interest relating to
sport and transport policy made before and after the election in 1997 have
never been followed up, despite the fact that he is one of the countries most
influential figures in both areas. The wholly avoidable row over tobacco
sponsorship has instead resuited in a succession of unpleasant setbacks, and
negative publicity culminating in the Hearing in January.

In this context | have to say that his sense of exasperation is understandable.
That is why | think that it is very important that Lord Falconer speaks to him as
a matter of urgency.

Best wishes : IZ S
David Ward ==

Director General
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By fax and by post

23 December 1999

Frank McShane Esq
Committes Assistant
Heaith Committee
Committee Office
House of Commons
London SW1A OAA

Dear Mr McShane

Further to my letter of 13 December 1698, | believe on refiection that aithough !
have no direct knowledge of the matter under consideration it may naverthelass

be uselyj if | attend.
| therefore look forward to sesing you at 12 noon on 20 January 2000.

Yours sincerely
’U( lﬂa gna
Bemw Ecclgstone

(dictated by Mr Ecclestone
and signed In his absences)

Fermula One Management Limitad %5 8 wholly owned subsidisry of Foruwla Ons Adminlstration
Livnited and acts as ity spsut and dudiness manager

aynBEE S1T PRIMCES CATE mmmsulboi LONDON w2 TELEPHONE 0207 584 8668 PACSIMNE 0207 589 N1l
TJOTAL P, ©1
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CONFIDENTIAL - PERSONAL
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From: Jonathan Powell
Date: 22 December 1999

PRIME MINISTER

ECCLESTONE

The Tories will be looking for Labour sleaze stories in January.

Despite our best efforts through the whips to stop them, the Health Select
Committee has summoned Bernie Ecclestone to give evidence on 20 January.
The Tories on the committee will no doubt try to use the opportunity to re-
open the Formula one/Tobacco issue. Robert will have one more go at
dissuading them, but I fear it will not work because they want the publicity.
We cannot rely on the chairman to control the discussion. Ecclestone will

attend with Max Mosley who will endeavour to answer most of the questions.

PoVINly 1 fA (e L

3y

CONFIDENTIAL - PERSONAL
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TOBACCO LITIGATION
Summary

This note alerts you to the Court of Appeal's judgment today, which
supported our right to implement the tobacco advertising Directive
(98/43/EC) and ban tobacco advertising in the UK, but stayed
implementation of the regulations until the House of Lords had considered
the matter.

Background

The Court of Appeal has today overturned the High Court judgment of 29
October, by 2 -1 in our favour. This High Court judgment had placed an
injunction against the Government’s implementing EC Directive 98/43/EC
until the European Courts have ruled on the validity of the Directive.

The injunction obtained by the tobacco companies is quashed, but a stay
has been granted that will prevent our making regulations to implement
the Tobacco Advertising Directive (98/43/EC) before the tobacco
companies have had the opportunity to petition the House of Lords for an
appeal. The deadline for lodging this petition is 4 January 2000. It will be
for the House of Lords to determine whether to hear the appeal, and
whether to continue the stay on implementation of the Regulations.

Timing

The best case scenario would be for the Lords to make a rapid decision
not to hear the case. We would be able to make the Regulations in late
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January/early February and the ban on tobacco advertising would come
into force in late February.

If the Lords decide to hear the case, my Secretary of State will offer
further advice on options and timing. The worst scenario would be if the
Lords decided to keep the current stay on implementation in place, and
refer further questions to the European Court of Justice. We would then
have to wait for the European Court of Justice to rule on the validity of
the Directive. This is unlikely to occur before late next year.

Lines to take
| have attached lines to take on the Court of Appeal's judgment.

I am copying this letter to private secretaries to members of HS, private
secretaries to the First Ministers for Scotland, Wales and Northern Ireland,

Sir Richard Wilson, and Robert Hill.

Usousr
I YN N W,

Heather Rogers
~ Private Secretary
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Lines to Take

This is a victory for public health. The Court of Appeal has upheld the
Government's case.

On stay of implementation

We regret the stay on implementation but we will be asking the House of
Lords to lift this as soon as possible.

The ban on advertising will save lives. It is a manifesto commitment
which we will implement as soon as possible.

kk TOTAL PAGE.J3 KXk
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Bill Callaghan

Chair, Health and Safety Commission
Rose Court

2 Southwark Bridge

London SE19HS
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PROPOSAL FOR AN APPROVED CODE OF PRACTICE ON PASSIVE SMOKING AT
WORK

Chris Haskins copied to me his letter to you of 10 November about the
Commission’s proposals. | have also seen your reply of 24 November which
helpfully sets out the background to the consultation exercise. Unfortunately this
correspondence did not reach me until 3 December. My apologies therefore for the
delay in writing to you. :

As Tourism Minister, | am concerned about the effect these proposals may have on
the hospitality and leisure industries. A careful balance needs to be made between
ensuring decent conditions for those who work in these industries and meeting the
needs of customers. Your consultative document recognises the difficulties for
workplaces which, like pubs and restaurants, are also public places and | am pleased
that your letter acknowledges the progress already made by the hospitality
industry in its Public Places Charter.

| note that the Commission plans to give full consideration to these issues,
including those of most concern to the hospitality and leisure industries. | would
be grateful if you would ensure that the Executive involves my Department'’s
officials in any further discussions, and copies any relevant correspondence to me
personally.

| am copying this letter to Chris Haskins and the other recipients of his letter.

JANET ANDERSON MP
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HSC

Health & Safety Commission
From the Chair
Bill Callaghan

Rt Hon Marjorie Mowlam MP

Chancellor of the Duchy of Lancaster

Cabinet Office

70 Whitehall

London

SW1A 2AS 24 November 1999

Do Mo

Proposal for an Approved Code of Practice on Passive Smoking at Work

Thank you for copying me into your letter of 5 November to Yvette Cooper about the
Commission’s recent consultation exercise on passive smoking at work. | must admit to
some surprise and a little disappointment with it. | thought it might be helpful if | reminded
you of some of the background to the proposals.

In June 1998, Angela Eagle, then Parliamentary Under-Secretary of State in the Department
of the Environment, Transport and the Regions wrote to us asking our advice on possible
ways forward for a firmer approach to protecting the health of workers and the public from
passive smoking. She was particularly concerned about new action to protect those who
have to work in smoky environments. We replied in August 1998 to say that one option that
might deliver the improvements Ministers sought was an Approved Code of Practice (ACoP)
under the existing provisions of the Health and Safety at Work etc Act 1974. However, we
were very clear at that time that there might be other, preferable options, and that the public
might not yet be ready for an ACoP. Nevertheless, we considered that it might be helpful to
test this out in consultation. Alan Meale and Tessa Jowell warmly welcomed the idea, and it
was included in the Government's White Paper Smoking Kills (at paragraph 7.24) in
December 1998. We emphasised in our consultative document (at paragraph 2) that
adoption of the proposals should not be regarded as a foregone conclusion.

As you know, the consultation period on this document has only just ended, and HSE
officials are now starting to analyse the 480 or so responses that we received. Because of
the size of the response and the complexity of the issues, | do not expect that HSC will
decide on a way forward until the spring. At that time, we will of course bear the comments of
all consultees in mind, including those from officials in your own department. | am sure you
and your Ministerial colleagues would not expect us to do anything less than take all relevant
issues into consideration, whether they are in favour of an ACoP or other regulatory action,
or against.

Copies of this letter go to the recipients of yours. I; / T A »

Yours sincerely

,E{u C@il ,'1 Wl c["l ,(‘lelu:(
alod o pew oles .

BILL CALLAGHAN

Chair
Rose Court, 2 Southwark Bridge, London SE1 9HS
Direct Line: 0207 717 6610 Fax: 0207 717 6644
e-mail: chairmans.office.hsc@hse.gov.uk

Reducing risks - protecting people
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Bill Callaghan

Lord Haskins

Better Regulation Task Force
Room 67a/3, Cabinet Office
Horse Guards Road

London

SW1P 3AL
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PRCOPOSAL FOR AN APPROVED CODE OF PRACTICE ON PASSIVE SMOKING
AT WORK

24 November 1999

Thank you for your letter of 10 November about the Commission’s recent
consultation exercise. Thank you, too, for your kind words on my appointment as
Chair.

However, | must admit to some disappointment with much of your letter. | thought it
might be helpful if | explained some of the background to our proposals.

In June 1998, Angela Eagle, then Parliamentary Under-Secretary of State in the
Department of the Environment, Transport and the Regions wrote to us asking our
advice on possible ways forward for a firmer approach to protecting the health of
workers and the public from passive smoking. She was particularly concerned about
new action to protect those who have to work in smoky environments. We replied in
August 1998 to say that one option that might deliver the improvements Ministers
sought was an Approved Code of Practice (ACoP) under the existing provisions of
the Health and Safety at Work etc Act 1974. However, we were very clear at that
time that there might be other, preferable options, and that the public might not yet
be ready for an ACoP. Nevertheless, we considered that it might be helpful to test
this out in consultation. Alan Meale and Tessa .Jowell warmly welcomed the idea,
and it was included in the Government’s White Paper Smoking Kills (at paragraph
7.24) in December 1998. | am therefore a little surprised that you take us to task for
issuing the proposals. We emphasised in the consultative document (at paragraph
2) that adoption of our proposals should not be regarded as a foregone conclusion.

In your letter you repeated some of the information about possible costs to small
firms that we gave in our draft regulatory impact assessment. We were very
conscious that the data in that assessment were uncertain, not least because we
cannot be sure what action organisations would take in response to the code. While
| agree with you that for some firms, banning smoking is not a zero-cost option, it
would appear to be the most cost-effective solution for many.

Rose Court, 2 Southwark Bridge, London SE1 9HS
Direct Line: 0207 717 6610 Fax: 0207 717 6644
e-mail: chairmans.office.nsc@hse.gov.uk

Reducing risks - protecting people




| think the length of the draft code reflects the immense complexity of the issue. We
are certainly aware that small firms want simple guidance, and we strive to give
them it. What we aimed to do this in this document was to explore how health and
safety law applies to the issues around passive smoking, and thereby to highlight
some of the challenges it raises. If we were to decide to move forward to an ACoP,
we would fully expect to revisit the document. We will also consider issuing a simple
guide to accompany it.

The hospitality industry’s “public places charter” that it agreed with the Department
of Health.could certainly be a positive step forward if it is widely taken up and fully
implemented. However, if we decide (with Ministers’ consent) to approve a code of
practice, | do not see that it would displace the charter. The two are complementary.
In fact the charter goes further than our draft code because it seeks to protect the
public and workers, whereas our draft code is aimed only at workers. A code would
moreover apply to all workplaces, including residential care homes which are not, as
| understand it, covered by the charter.

As you know, the consultation period on this document has only just ended, and
HSE officials are now starting to analyse the 480 or so responses that we received.
Because of the size of the response and the complexity of the issues, | do not
expect that HSC will decide on a way forward until the spring. Of course, we will give
your comments full consideration when making that decision.

Copies of this letter go to the recipients of yours.

Yours sincerely

BILL CALLAGHAN
Chair
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TOBACCO LITIGATION: NEXT STEPS

| am writing further to my Secretary of State's note to the Prime Minister dated
16 November.

The hearing in the Court of Appeal, originally scheduled for 15th and 16th,
overran into the 17" November. Although the Court undertook to give a
judgement as quickly as possible, it is now apparent that the sheer volume of
material to be considered the judges will prevent their returning a judgement
before next week.

Consequently, in the event of success at appeal, we are unlikely to be in a
position to bring Regulations into force before 17 December, and possibly not
until a week later. Although it may appear odd to have the Regulations coming
into force in the Christmas period, we believe it is preferable for the ban to be
in place this side of the millennium. P s

| am copying this letter to Private Secretaries of members of QFL, Robin
Cook, Stephen Byers, Sir Richard Wilson and Robert Hill.

Qv

HEATHER ROGERS -

PRIVATE SECRETARY

Sv181101
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The Rt Hon Margaret Beckett MP , ) @ :
Privy Council Office R

2 Carlton Gardens

London

SW1Y 5AA ‘ :
November 1999

LITIGATION BY THE TOBACCO INDUSTRY: NEXT STEPS |

| am replying to your letters dated 11 and 18 November on primary ‘_Iegi.sl_‘a_tibn i
to ban tobacco advertising. G A R

| understand that you are concerned that primary legislation fo ban tobacco -
advertising might prove incompatible with Community law following the ECJ's . -
ruling on the validity of Directive 98/43/EC. | would like to reassure you that

this is not the case. it L e

Primary legislation would not be dependent on there being a Community
legislation in the same way as Regulations made under the European
Communities Act are. We would, however, still have to ensure that our
primary legislation was compatible with general EC law.

A challenge by the tobacco industry on the grounds that the primary

legislation was in breach of the EC provisions on free movement of goods

could not be ruled out. They would no doubt say that the measures could not

be justified on public health grounds because they were disproportionate.
However, both Cabinet Office Legal Advisers and Department of Health .~ =
lawyers believe that we have good grounds for resisting such a challenge. We
would have to be careful not to present the primary legislation as another way .~
of implementing the Directive, but as a means to fulfilling our public heaith. -
policy and manifesto commitment. ; A et LR

Similarly, the validity of existing statutory bans on tobacco advertising in other. :
Member States should not be threatened were the Directive ruled invalid. -~

Sviglliol
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| am grateful for your agreement to continue saying that primary legislation =
has not been ruled out. Of course we will have to take the pressures.on . :
Parliamentary time into account in determining our course of action-in the -
event of defeat in the Courts. - ' e s

| am copying this letter to the Prime Minister, members of QFL, Robin Gosié S ;
Stephen Byers, Sir Richard Wilson, First Parliamentary Counsel and Robert -

v

Hill.

Alan Milburn

Svigl101
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TOBACCO LITIGATION: NEXT STEFS

Thank you for copying me your minute of 16 November to the Prime Minister. I am
content to agree that, if you lose the appeal, you may say that primary legisla tion had
not been ruled out. If asked about its speed, you may continue to say jt woul 1 be just
as soon as Parliamentary time allows. I await your reply to my letter of 11 Ncvemnber,
in respect of your proposals for work on emergency legislation.

I should add that, as Cabinet has been warned, the Session has got off to a bad start in
terms of Bill preparedness. This adds to the pressures on an already ectremely

crowded Session, and we remain unable to be clear that Parli‘ame_ntary time would be
available for a Bill this Session. ] rnst say the odds look against 1t.

1 am copying this letter to the Prime Minister, members of QFL, Robin Cook and

Stephen Byers, and to Sir Richard Wilson, Robert Hill and First Parli:unentary
Counsel. ) :

MARGARET BECKETT

The Rt Hon Alan Milburn MP
Secretary of State for Health
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Prime Minister

TOBACCO LITIGATION: NEXT STEPS

Our appeal against the interim injunction, which forbids the making of
regulation banning tobacco advertising, will be heard in the Court of Appeal on
15 and 16 November. I am advised to expect a verdict at the end of the week.
This note sets out my initial proposals on handling.

Victory for the Government

In the event that we are successful, I believe that we should proceed to make
the regulations as soon as possible. Frank Dobson has already obtained policy
clearance from HS colleagues and the text is at proof stage. So we can table
the final version on the day of the verdict. At best, this will allow us to bring the
ban into force to coincide with the launch of our major advertising campaign on
13 December. At worst, if the verdict is delayed, it may be that the ban does
not come into effect for a further week.

Our public line in the event of victory should be that the Court's verdict shows
that the government has law, as well as public, medical and scientific opinion on
its side, in seeking to ban tobacco advertising. We have been resolute in
making sure the ban is put into place and will be equally resolute in ensuring
that our plans for public education and enhanced services deliver lower levels of
cancer and heart disease by reducing smoking.

Government Defeat

If we are defeated at appeal, I believe that we should follow the same course as
we agreed in relation to defeat in the High Court. That is:

- Subject to legal advice on the chances of success, seek leave to
appeal to the House of Lords and seek expedition of that hearing -
at best a hearing would take place in the New Year in January,
with a final verdict later that month;

Make clear publicly that we remain resolutely determined to
introduce a ban and that we are confident of success on appeal.




If pressed, with Margaret's agreement, we would again say that
primary legislation had not been ruled out;

We continue to discourage our back benchers from producing
Private Members Bills on the basis that the Government will act - I
have already spoken to Kevin Barron on this basis;

But that we continue with the work to develop emergency primary
legislation which could be introduced in the event of defeat - I
was grateful for your support for this idea and will separately be
answering the points which Margaret made in her letter of 11
November.

We may need to revisit these proposals in the light of the detail of the
judgement and final information on the timing of any appeal. Each of these
could tilt the balance between pursing the case through the courts and acting
through primary legislation. I will advise separately if this proves necessary.

I am copying this minute to members of QFL, Robin Cook, Stephen Byers, Sir
Richard Wilson, Robert Hill and First Parliamentary Counsel.

AM
/ b November 1999
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Peor Kow,

LITIGATION BY THE TOBACCO INDUSTRY: NEXT STEPS

Thank you for copying me your minute to the Prime Minister of 3 November, seeking
authority to commence confidential internal work on emergency primary legislation,
which might be introduced in the event of defeat on appeal.

As you say, we can take the decision whether or not to go ahead with legislation at a
later stage, though I gather your appeal has now been fixed for 15 — 16 November.
But drafting resources are tight, as well as Parliamentary time, and before deciding
whether QFL can give drafting authority, I would like to know more about the
background to your thinking. There would clearly be risks if the UK anticipated the
results of the ECJ case. We could end up with incompatible legislation, and the
Government’s position would be embarrassing. It would be helpful to know what
legal advice you have received on these issues, and whether, in view of the European
dimension, you have consulted the Cabinet Office Legal Advisers.

I am copying this letter to the Prime Minister, members of QFL, Robin Cook and
Stephen Byers, and to Sir Richard Wilson, First Parliamentary Counsel and Robert

Hill.
{Loqescts
\ng o~

MARGARET BECKETT

The Rt Hon Alan Milburn MP
Secretary of State for Health
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PROPOSAL FOR AN APPROVED CODE OF PRACTICE
ON PASSIVE SMOKING AT WORK

This letter sets out Task Force concerns over the proposed Approved Code of Practice
on passive smoking at work. The Task Force is particularly concerned about the
disproportionate impact on small firms, where we believe SIMPLE guidance is likely to
prove more effective than a complex statutory code. We also think it important that
within important sectors such as leisure and care, self-regulation is given a chance to
prove itself before consideration is given to statutory intervention.

The attention of the Better Regulation Task Force has recently been drawn to this
Consultation Document. But before commenting on this may I first of all congratulate you on
your appointment as Chairman of the Health and Safety Commission. I know that you have a
hard act to follow, but am well aware of the professionalism and expertise at your disposal.

Turning to the issue in hand, could I first of all say that the Task Force appreciates the scale
of disease caused by smoking. We also understand the very real irritation and discomfort
caused by passive smoking at work, although as you note it is not clear the extent to which
this contributes to smoking related disease.

The Task Force’s main concern is the impact on small firms. This is an area that we have
been taking a close interest in — as I know the Commission has too. I attach a copy of our
progress report on Regulation and Small Firms published in July. In it we discuss how
regulations frequently place small firms at a competitive disadvantage. In this case it appears
that most of the workplaces which have yet to institute a policy on passive smoking are small
firms. We believe that in many of the 430,000 such firms which you estimate would need to
take action the estimated 29 hours of compliance time would fall on the entrepreneur
themselves. This is aside from your estimate of between £2000 and £7000 for an average
small firm to install ventilation. And we are not convinced that your figures do not represent




Je
: an underestimate: it seems to us that instituting a total ban on smoking in a small business
may not necessarily be a zero cost option; and that those small employers who have already
gone to the trouble of controlling passive smoking might still feel obliged to spend the time
going through your proposals. We therefore believe these proposals are poorly targeted and

disproportionate. In fact, we were surprised that the proposals had even been issued for
consultation given your estimates of the disproportionate impact on small firms.

The proposals also lack transparency. The draft code of practice runs to 27 pages. It
intersperses minimum legal requirements and guidance on good practice. It asks employers to
“carry out an assessment of the risk to health from environmental tobacco smoke for
employees who suffer from a pre-existing health problem such as asthma or chronic
bronchitis” (which it concedes might be very difficult) and “to make judgements about the
detriment to welfare from passive smoking”. We believe that the key to improved control of
passive smoking in small firms is SIMPLE guidance and advice on what practical steps they
can take. This might helpfully be supported by the sort of promotional campaign which
HSC/E have excelled at in recent years, as well as by inspectors on the ground giving
practical advice.

Of course the sectors most affected by these proposals will be those who operate “public
places” such as pubs and care homes. These are important sectors of the economy, creating
many new jobs. I understand that with Government encouragement they have already
instituted a programme of voluntary action to control passive smoking — namely the Public
Places Charter. This Charter takes a more holistic approach than the proposed ACOP in also
dealing with exposure to the public. Work done by the Task Force suggests that such self-

regulation can generate more ownership from the business community than statutory
intervention, while allowing greater flexibility in how to comply. And given the
responsiveness of these sectors to consumer demand there s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>