


CASE FQR THE QPINION QF TH& IAW QFFICZRS

HEREWITH are left (see Appendix) :-
1. Extracts from War Cabinet 217 of

17th August, 1917.

2. Extract from Hansard dated
15th December, 1932.

The question here presented for the Opinion of the law
Officers is whether the Crown has the legal right to reclaim
Cabinet Papers from ex-Cabinet Ministers.
The expression "Cabinet Papers™ here means :
1. Cabinet Minutes.
2. Cabinet Memoranda.
3. Mingtes and documents circulated to
Cabinet Committees and sub-committees,
including the Committee of Imperial
Defence and its sub-committeess R
All the above documents are circulated froh_".tho':‘ Gth .‘
0ffice, and may come into existence in the follo TR e
1 In the case of Cabinet Minutes and cortdi
and Cabinet Committee Papers, tis docments. «rdit
composed by the Cabinet 0ffice. The copies ‘ot AN
. if typed, are reproduced in the Cabinet Oﬁicef ﬁ"p
the work is entrusted by the Cabinet Office to the Pereign
Office Printer who sends the required number of cepies: to’ %
the Cabinet Office. The Cabinet Office them circulate the s

typed or printed copies, as the case may be.

A Minister wishing to circulate a document to the™ ™
Cabinet’or to. a Cabinet Committee CRvn et s

drafted in his Department. When the dmft m been prepell
it is submitted to the limster for appmnl a.nd. l}Q ; ‘. :
either initial the. aomhamt,— wiu 3




be headed "emorandum by the Minister of (Health)"
B (as is not unusual) he may decide to circulate the
document as a Departmental Memorandum under oovér of a
Note initialled by himself, a simple form of which
would be -
"I circulate for the information of Zipe Cabinet_|
a Memorandum prepared by my Department on . . . "
¢ In certain cases, comparatively few in number, the
Yinister will himself compose the original document.
Whichever course is adopted the Minister may

either :

(a) send the original document (or a copy of it)
to the Cabinet Office for reproduction (type or
print) am circulation; or
cause the necessary number of copies to be
reproduced by his own Department'a.nd send the
copies to the Cabinet Office for circulation.
If the Minister wishes the document printed, '
the work is invariably entrusted to the Poreign-
Office Printer, the only exception being that
the draft Bills are confidentially printed by
Eyre and Spottiswood.

On the 17th August, 1917, the War Cabinet of that
day decided that in future all War Cabinet documents shouls
contain a statement that "This document is the property
of His Britannic Majesty's Govermment™ and since that
day all Cabinet documents issued for ciroulation fm
the Cabinet Office have been so headed, rith tha

addition of the word "Secret®.

The docunmts, therefore, to which connderatmn
has here to be directed will fall into one ot”""'ﬁ“




five gooups :-

Group 1. The original MSS of documents of which the
Minister has retained possession. These MSS.
may be :

(1) The original initialled text of the draft
prepared by the Department;

(2) the original text composed and initialled by
the Vinister. (See C above).
Copies of (1) which may have been made by, or

on the direction of, the Minister am retained by

him as spare copies or fair copies. These copies
may, or may not, bear the heading Mhis document
is the property of His Britannic Majesty's
Government. Secret". 4

Copies of (1) which have been made on the
instructions of the Minister and sent by his
direction to the Cabinet Office for circulationm,
and circulated with the heading "This document is
the property of His Britannic Majesty's Govermlent.f
Secret".

Copies of (1) made in the Cabinet Office for
circulation, and circulated with the same heading. .

Copies made and circulated (with the same
heading) by the Cabinet Office, of Cabinet Minutes, °

or of certain other Cabinet documents composed in
the Cabinet Office.

The ,practice in relation to the recovery of Cabinet i
Papers has varied in the past. Under an early ruling inNijfi
1908 of the Committee of Imperial Defence, the Secretary

was instructed to recover all records of that Committee fréi :

v

Ministers on their vacating office. This rulins.h"'n{l_,? <

.
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been changed, and the documents of that Committee are
recovered by the Cabinet Office from outgoing Ministers ag
a matter of routine. There is a further rule that ex-
members of that Committee can have access to documents
issued during the time when they were members of it.

As regards Cabinet documents, in pre-war days, when
such documents were comparatively few, and when there was
no Cabinet Secretariat, it was the custom for liinisters
to retain their documents.

In August, 1917, the War Cabinet, in view of the
grave danger of Cabinet Papers getting into wrong hands
after the retirement or death of Cabinet Uinisters, decided
that on leaving office Ministers should either hand over
their Cabinet Papers to their successors in the War Cabinet,e
or return them to the Cabinet Office. ESee extract from
War Cabinet 217 of 17th August, 1917, herewith. |
Ex-Ministers were however to be given gcoess at the War ,
Cabinet Offices to Cabinet documents to which they had had
access during the time when they were in office.

At the first meeting, on 4th November, 1919, of thu
first post-war Cabinet, the Cabinet had before them certaini
draft instructions to the Secretary on the sub ject of g
procedure, based dn the procedure of the War Cabinet, and
they incluaed the following paragraph :-

4;.;,"

"Cabinet Minutes and Papers are not the personal

"property of Members, aml on a Minister leaving ofhouf

"it is the duty of the Secretary to recover from hn, _A

"qr in the event of his death from his Exeoutorl
"all Cabinet Papers issued to him from thq' _

"O0ffices™.




The Cabinet, considering that secrecy was "safeguarded by
the rule that no one is entitled to make use of Cabinet
documents without the permission of the King" ¥, decided to
delete this paragraph from the draft instructions to the
Secretary. The effect of this decision was that Ministers
on leaving office were allowed to take away with them their
Cabinet Papers and (except in the single case of the
Conservative Government of 1924-1929, whichresigned after the -
Genera]l Rlection and without a final meeting of the Cabinet)
this procedure has been followed in the case of each successive
iministration, the practice being for the Cabinet of each |
Administration to adopt at its last meeting a Conclusion in
the following terms :- E
"My adhere to the procedure of their predecessors

in regard to Cabinet documents, that is to say,

Ministers should retain such Cabinet documents as they 2

desire, on the understanding that as ex-Hinisters the

could have access to Cabinet Minutes and other doc mon

issued during their term of office". B

Such a conclusidn was adopted at ﬁhe last neotf;

o n

the Labour Cabinet on the 24th Lugust 1931. But tho

e $_',

case of Mr. Edgar lansbury's biography of his fathsr |
(Mr. George Iansbury) has raised the question mether som

change should not be made in regard to this pract1oe, and ;
a meeting on March 21st, 1934, the Csbinet approved the S

following proposals :-
(a) That is shall be the duty of all Cabinet liniatora»
vagating office to return forthwith all. Gdbinet linn, :
and Papers issugd to thgn while in ott :




(b) That the same procedure shall be followed in the
case of Ministers outside the Cabinet on vacating office

(c) That members of previous Cabinets shall continue
to have the right of access to 2ll Cabinet Minutes and ﬁ
Papers issued to them during the time that they were A
members of the Cabinet.

(d) That the Secretary to the Cabinet be instructed to
invite the representatives of deceased ex-Cabinet
Ministers to return forthwith to the Cabinet Offices
all post-war Cabinet Minutes and Papers in their
possession.

(e) That the Secretary to the Cabinet be instructed to

write to living ex-Cabinet Ministers inviting them to -

co-operate by retuming their Cabinet Minutes and 3
Papers to the Cabinet Offices to be kept in safe oustodi

for them.

f1fth group raises the legal question in its easiest forn. mfi
Documents which have been composed in the Gabinet Office aregﬁ
clearly Crown documents; and any copy of them whloh is iss§iﬁg
to a Minister under the heading "This document 1s the :
property of His Britammic Majesty's Goverument. Saorat., ;

is issued, it is submitted, subject to the two express &
conditions “'“(J"

(1) that the property in the documenl.has nbt;pt
-M1n1ster to whom it is issued; and -

(2) that it is seoret.

ot




It follows that as regards all Cabinet papers falling
within this group which have been circulated by the present
Cabinet or by any future Cabinet which adopts the conclusions
of March 21st, 1934, the ownership remains in the Crom and the
documents can be recovered at law by latin Information in rem
(Robertson p.175). The question however arises whether the
Cabinet Conclusions made in the past "that Ministers should
retain such Cabinet documents as they desire” have affected the
property in such documents. On the one hand, it may be said

that those Conclusions have merely authorised the Ministers

to retain possession of the documents upon the same condition

as before - namely, that the property has not passed. In that
case, the Ministers remain bailees of the documents and re-
divery of them may be demanded at any time. On the other

hand, it may be said that they raise the question of fact f
referred to in Oliver v. Oliver (11 C.B. (N.S) p.139) ™Mether. ;

the letters in question had been given to the Defendant so

that he might retain them as his own property . . . or whether'-

they were merely deposited with him to take care of them for ..

the Plaintiff™. In this conmnection the language employad.in ;:

the Cabinet Conclusions (d) and (e) of March 21st, 1934 w1ll ?

be noted. 5
The fourth group is, it is submitted, in the same

position as the last mentioned group. In the fourth group,

although the original document was composed by or on the

instructions of the Minister, the copies have been made by

the Cabinet Office and circulated under the same conditions

as the fifth group. and the paper on which the oop1eu aro




g posed by him or &@n his instructions. Here again, it is
submitted, there is no real distinction between these copies
when circulated by the Cabinet Office and those of the fourth
and fifth groups. In fact the copies will have been made in
the Yinister's own derartment (or by the Foreign Office
printers, as the case may be ) on paper belonging to the Crown.
[t is merely a question of administrative convenience whether
their actual reproduction is undertaken in the Minister's
Department or the Cabinet Office, and the Cabinet Offices will
circulate these copies in the same way as if they had been made
on the instructions of the Cabinef Secretary.

It is in the first two grougs - and more particularly
in the first group - that the legal position is most obscure.
Suppose that a Minister has supplied copies to the Cabinet
Office from an original which he has himself composed and
which he retains together with perhaps one or two duplicate
copies. Has the Crown a legal right to the.retum of the
original and the duplicates? No doubt in the majority of

such cases the documents will have been created in the

Minister's own Department, upon paper belonging to the Crowa, -3
and if this fact could be established it is submitted that

these documents also could be recovered at law. There would %f

still however remain to be considered documents of this

group, which had been created on paper belonging to the

Minister. This brings us to the fundamental question whether i

the relation of the Minister to the Crown enables the Crown

to claim, as its own property, the writtem productions of

its servants. ol
So far as the copyright in such productiona is. ;,v'ﬂ

concerned, it is submitted that the owmership 1s'in %he c i_ff;

under 8.5 (1) (b) of the Copywight Act, 1911, the author ' 3

being in the service of the Crown and the work made-ia t

courge of his emplovment.




The ownership of the copyright does not however
determine the right to sue in detinue for the document and
al though in Shepherd v. Conquest (17 Common Bench 427), it
was contended that "the produce of the labour of the servant
became the property of his masters at the moment of production™
(see p.442) that case was determined on the question of
authorship and copyright prior to the Copyright Act, 1911,
and it has not been possible to discover any other case in
which the question has been determined, a2lthough in R. v. Crisp
and Homewood (83 J.P. p.l2l) Sir Archibald Bodkin appears to
have submitted that pencilled memoranda by a Clerk in the War
Office were the property of the Tar Office.

Although it is not contemplated that legal proceedings
will be resorted to fof the purpose of recovering Cabinet
Papers, the law Officers are asked to advise as to the mature

of the proceedings which would be available.

b

For many reasons it is regarded as important that all
proceed ings for the recovery of Cabinet Papers of whatever |
descriptionshould be taken in the name of the Crown at the
instance of the Cabinet. It is submitted that 'to whichever «r

g
s
\".
'_v'
4
i
;

nir
Sy

of the five groups the papers in question may belong, the -
appropriate proceedings will be the issue of a Latin Infom-
tion by the Crown. If so, the fact that the remedy is glven
at law would appear to exclude the Crown from proceeding in =
equity by way of English Information even if it were desired
to take advantage of the discovery afforded by that pmcedure. .
One further question is sibmitted. Is the retemtion
of Cabinet Papers, after a demand for their return has been &,[*"‘
made, an offence under the 0ff joial Seorets Aet; 1911 a.ni,l9‘
5.1(2) (a) of the Act of 1920 makes it a msdelneano

-

i"h\-ﬂ-ﬂm

“.
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to fail to comply with directions to return an othou.l




document, but the expresssion "official document" is defined
in S.1(c) in terms which appear to exclude Cabinet Papers.
3.2(1) of the Act of 1911 makes it a misdemesnour for any
person to retain in his possession any document "which he
has obtained owing to his position as a person who holds or
has held office under His lajesty when he has no right to
retain it or when it is comtrary to his duty to retain it".
There appears to be nothing in the section to limit the
nature of the document. (See R. v. Simington 1921 1 K.B. 451).
3o far as the ex-Minister himself is concerned,
therefore, and to the extent to which he is merely a bailee
of the documents, retention of them after the proper demand
for their return would, it is submitted, fall within the
offence created by the Statute. The further questions

remain, however, whether the same observation applies -

(a) to ex-Ministers who retain the documents fbelonging
to Group I and Group II) which were created by the
Minister and never passed into the possession of the
Cabinet Secretariat; ;

Executors and Administrators of deceased ex-linist_egéf%

who have come into possession of the documents in ”i

right of their deceased; g
perscns who, like Mr. Edgar Lansbury, received them :
them from the ex-Minister himself. Here, it may De 2
observed, the act of nreceiving™ is itself an offenca
ander S.2(2) of the Act of 1911, so far as the
receiver was not a person to whom the Minister was

~ authorised to communicate the docments. [Seo'B :
Crisp & Homewood 83 J.P. at p. 123] o A
the legatees or nextef-kin of a deceaaed ;x-!




THE LAV OFFIC:RS are asked to advise in relation
to all five groups of documents referred to on page 3

of this Case (distinguishing them where necessary) :-

1. Have the documents ever become the property of the
Minister? If so, at what stage did they become his

property?

Is the Ninister entitled to retain the documents
af ter vacating office? If so, is he entitled fo
retain them after he has been requesteu by the Cabinet

Secretary to return them?

Does it make any difference to the answers to
Question (2) that he has retained them under the
express authority of the Cabinet of which he was a

‘fember?

In the case of documents circulated by the Cabine'c‘;.;f,.""

Secretariat, it sometimes arises that persons other

than Cabinet Ministers (e.g. any Ministers concerned
with the matter in question who are not Members of the :
Cabinet) are included within the cmrculatmn._' It is %
assumed that the law Officers, in answering these :

questions, make no distinction between Members of the u

Cabinet and other authorised persons to whom the

documents are circulated.

If any person has become possessed of these

documents as executor, administrator or assign of the -

Munster, is he entitled to retain them or to retam{
them after he has been requested by the Cabinet Sest ._

to return them?




What is the nature of the proceedings (if any) which
may be taken in the last resort to compel surrender of the
documents, and by whom should such proceedings be taken?

Is the Znglish Information available for this purpose?
Is retention of the documents as described in

Questions 2, 3, 4 or 6, an offence within the Official

Secrets Acts? If so, by whom is the offence committed.

Generally.

APPENDIX

Extract from War Cabinet 217 of 17th August, 1917.

Cabinet documents should be the property of His Ma jesty's}
Government, and that the Cabinet should have the right -
to insist on the return of any confidential Govermment
document. e Wi Yo
This arrangement should date from the formation of thes.

resent Government in December 1916, whemn for the:first g
ime records of Cabinet meetings were kept. . i3

An ex-Minister should at an¥ time be allovedtohi.f; o
access at the War Cabinet offices to Cabinet doouments °;
to g%%gh he had had access during the time whem he’was-4
in ice. ol

Upon leaving Office, the normal course should be fo ha
over his pagers to his successor, and that these -~

documents should be regarded as the property of the
office, and not of the individual. ;

The Secretary, in con&mction with Iord Curzon, should ‘¥
ﬁrepare a lis{c of certain specified documents (includingis
ar Cabinet M;:ﬁtedsl .an% Im ehr;a(]iegar Cabineﬁ Minutes of ¥y
great secrec ich, if no n over to his successorp

3
should be returned by a Minister on vaoating“qﬁ_iqﬂa_‘. 5

It should be the duty of the-Seeret
documents from ex-Ministers as are
their successors.

In future, all War Cabinet documents, whether pri
or otherwise, should contain a statement that.
document is the property of His Britamnic

Gov ermment”. = ke

- o
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Extract from Hansard, 15th December, 1932.
Col. 526

"CABINET MINUTES (PUBLICATION).

MR.LIOYD GZORGZ (by Private Notice) asked the Lord President
of the Council whether the Government are prepared either to
publish or consent to publication of the Minutes of the
discussion, referred to in yesterday's Debate on the question
of the American Dedbt, which took place in 1922 before the issue
of the Balfour lote, when it was expressly stated that the
instructions given to the Chancellor of the kxchequer to
negotiate a debt settlement with America would be the line
which he was to follow?

THE LORD PRESIDENT OF THE COUNCIL (Mr. Baldwin): I am
reclying to this question on behalf of the Prime Minister,

who, I regret to say, is still confined to his room. I learntvg

from the proper constitutional authorities that the publica-
tion of Cabinet Minutes whuld require the approval of the King;%
The approach to the King should be made through.the Ptino@ﬁ-ﬁé%ﬁ
Minister of the day, as the custodian of Cabinet archives, and 'y
it would be the duty of the Prime Minister of the day to-advised
His Majesty whether permission should be given for publication ''B
or not. The Prime Minister is not prepared to advise His

Ma jesty that it would be in the public interest to publish

the Minutes to which the right hon. Gentleman refers.”




CABINZIT PAPZES.

Q=P sl T Ol

OF THE LAV OFFICERS OF THY CROWN .

2 &3 Sucn difficulty as tiuere isg in answering these
questions arises entirely from the minutes of successive
Cabinets dealing witkc the retention of documents. Apart
from these decisions, we nave no doubt tnat all papers
included in the five groups were recovérable from any
Vinister or ex-Minister at any time as being tne property
of His Yajesty's Government. So far as g{oué 1.18
concerned trhiere might be some original 1nfo}ma1 draft
orepared by a Minister ir Lis home, or some schems or

proposal which never became an official document, but we

tnink once the draft nas been initialléﬁ for an official
purpose it becomes an official documeni. The other groups
are a fortiori cases. The question as to wheihor any of
the documents have becoms the property of Ministers turms
in our view primarily on the construction of the minu£9

which has been adopted at tne last meeting of previoul‘j

Cabinets, with the exception of the 1924-1929 Governntntﬁi}f

This minute appears to proceed on the principle that ‘f:
ex-Ministérs should be able to refer to Cabinet documents
eitner by retaining them or by access to the documents as
filed. In our opinion tnis entitled Ministers to retain

possession of the documents if they exercised the right qf

retention. A distinction might be drawn in the 1924-1929
Governtent, but as the same practice appears to have been.
followed we think that those Ministers would be ontitlifé@ﬁi

to be treated as if tne usual resolution had been pssaod.:ﬁi

It is no doutt a possible view that tais lioenqdél




B

to retain was revocacle, but tne Cabinet resolution of the
2lst Marcn 1934 does not purport to revoke it and the wards
tnere used, in so far as tiey are relevant to thae question,
support tae view tnat tne rignt to retain was a final right
and that tre VMiristers affected could if tliey cnoose decline
to return tre documents.

Strictly construed tne minute we nave referred to
applies, in our opirion, only to Catinet Ministers. 't
carnot nave been intended that Ministers other than Cabinet
Yinisters snoulcd have access to Cabinet minutes. The
position tnerefore of other Ministers would bLe tnat taey
nave retaired documents without any express authority.

It might be contended with some force, having regard to the
express authority given in the case of Cabinet Ministers,
that the same authority should be implied from the similar
practice adopted towards Ministers wno were not in the
Cabinet. We think tnis is a point of considerable
difficulty. On the whole we are of opinion that a right
of retention could not be claimed, but we think the
arguments are so evenly balanced that we would not advise
the distinction being taken.

¥e think that persons are not entitled to retain docu.
ments of the character in question of which they have obtaire
possession as executors, administrators or assigns of a
Minister. Such persons are clearly outside the purpose of
thie autnority conferred, wiich would be construed as confer-
ring tne rignt of retention on the Minister only for the
period.of his life. He would, we taink, be entitled to

destroy tne documents if he so desired, but if he had not

done so, tane right to possession of thne documents would on

his/




his deatn revert to the Crown.

In our view tne appropriate proceedings would be

trhe issue of a Latin Information. An Englisn Information
couid not properly be used, in our opinion, for tanis purpose
The difficulty we fomsee is in identifying any particular
documents as being in the possession of any ex-Minister.

In our view an offence would be committed under
section 2 of the Official Secrets Act, 1911, if a Minister
ir future, or an executor or administrator or assign
retained any of the documents in question. No doubt in
all cases requests would be made for the return of the
documents before any proceedings were taken, but the recent
conclusion of the Catinet will make it clear to Ministers
tnat it will be their duty in future to retum the
documents without any necessity for a request. In the case
of executors no doubt requests would always be made as they
might well not be familiar with the resolutions of the
Cabinet affecting tne position and the offence which would

te committed by the Minister or executor in question.
: R
ot heks, .
:; k{.:ﬁs71414nlv42;—-\

LAW OFFICERS' DEPARTMENT.

18th June, 1934.







2
A

i

34

Peg! /7 APR1934

NG 48




PUBLIC RECORD OFFICE.

REGISTER OF EDWARD THE BLACK PRINCE .

The following Case received from the Master of the
Rolls has been forwarded to the Solicitor to the Treasury
by the Permanent Secretary to the Lord Chancellor with an
intimation that the Lord Chanocellor considers it desirable
that the opinion of the Law Officers of ths Crown should
be taken immediately upon the question stated at the end of

the Case.

The Public Record Office Act 1838 - Seotion 1, reciting
that *Whereas tlhe public records are in the keeping of
several persons . . . and it is expedient to establish one
Record Office and a better custody . . . * enacts "That the
records belonging to Her Najesty which now are or ought to
be deposited in the several Record, Offices, courts, places
.and custody hereinafter mentioned: that 15 to say, in the
. . . Chspter House of Westminster . . . Augmentation Office:
. . . shall from the passing of this Act be under the
charge and superintendsnce of the Mastér of the Rolls for

the time being in the name and on the behalf of Her maltyfi
Section 2 enacts — "That it shall be lawful for He®

Majesty, with the advioce of Her Privy Council to order thas -

Records belonging to Her Majesty deposited in amy Offioce,

" Court, Place or Custody other than as herein-before
mentioned shall be thenceforth under the Charge and Super-
intendence of the Master of the Rolls; and thereupon the
Provisions of this Act shall extend to all such Records,

and to the Persons then having the Charge or Custody of the

same, as fully as if such 0ffice, Court, Place or Custody




had been named and included in this Act®.

made

In pursuance of this Section an Order in Council wag
on the 5th of March 1853 as follows:-

"Whereas by an Act passed in the Session of
Parliament held in the first and second years of the
Teign of Her present Majesty, intituled 'An Act for
keeping safely the Public Records', it is, amongst
other things, enacted,'That it shall be 1awful for Her
Majesty, with the advice of Her Privy Council, to order

that Records belonging to Her Majesty deposited in

any 0ffice, Court, Place, or Custody, other than as
hereinbefore mentioned, shall be thenceforth under the
charge and superintendsnce of the Master of the Rolls,
and thereupon the provisions of this Act snaTT Silemer
to all such Records, and to the persons then having
the charge or custody of the same, as fully as if such
0ffice, Court, Place, or Custody had been named and
included in this Act*.

*And whereas it is expedient that all Records
belonging to Har Majesty in divers Offices, Oourts,
Places, and Custodies other than those mentioned amd:
specified in the said recitéd Act showld be henceforth

under the charge and superintendence of the Master of

lhe Rolls, 80 that the provisions of the said Act may

mm such Records.
*Now, therefore, Her Majesty, having taken the
same into consideration, doth thersupon, with the
advice of Her Privy Council, order that all Reocords
belonging to Her Majesty deposited in any Office, Court, |

Place, or custody, other than those before mENTTSNNE> |

in the said reci Act, shall fram henceforth be under

the charge and superintendence of the Master of the




Rolls, subject and according to the provisions of the

gaid Act.

(Signed) Wm. L. Bathurst.®

section 3 of the Public Racord 0ffice Act of 1838,
enacts:- "After the pasging of this Act . . . the Master of
the Rolls shall by warrant under his hand from time to time
appoint a fit person or persons to attend the several courts,
offices and places aforesaid and in his name to receive and
take charge of all other records of which the charge and
guperintendence &are hereby vested in him: and the chief
Judge of the court or Principal Officer of the Office to
which the ssme shall belong, upon sight of the warrant . . .
gshall give the necessa&ry orders to the proper officer or
officers of his court or Ooffice for the delivery thereof.”

In pursuance of the above mentioned Act the present
Public Record O0ffice was eatablished — and to it were
removed the contents of the pre—existing offices mentioned

in the Act - including the Chapter House at Westminster and

the Augmentation Office. “womm—e

Among the records 8O removed are various documents of
rdward, Prince of Wales, commonly called the Black Prinoe.
These presumebly passed at his death to m:wﬁm
Richard II.

These include accounts and vouchers of Bailiffs and
other receivers of the Prince's rents, letters addressed %O
him, etc., and, in particulsr, three vyolumes of Registers
relating to the Administration of his property.

These Registers are:—

1. A paper BOOK dealing with the whole area of adminies—

tration for the period 1348 to 1548 — and (after a
P a4

interval of for which there is no

extant Register)




Two large Registers on parchment, similar in the nature
of their contents to the paper Sook — but dealing with
geparate branches of administration, viz. the Palatinate
of Chester and the Duchy of Cornwall respectively.

These parchment volumes both cover the period 1351-1365

and are in every respect uniform in style.

It appears that in the course of removal of the effacts

of a firm of Solicitors, Messrs. Philpot & Co., from Bedford

Row to New Square last year, a Register of writs and other

——

instruments of the Blag}ﬂinco was discovered. This was

brought to the Public Record 0ffice and ;;ving been compared
with the two parchment volumes above referred to; the three
were found to correspond exactly in size, style and general
appearance and to cover the same period — the volume now in
question dealing, however, mbrmch of the Princes
administrative business, and relating to affairs in such
parts of England as were not in the Palatinate of Chester OF
the Duchy of cornwall. It became abundantly oclear that
the three parchment Registers represent three branches of
the Prince's business; that they are complementary to each
other, and that together they give a complete account of the.
administration of the Prince's Chancery for the whole of
England during the period 1351-1365.

There can be little doubt that originally all three
volumes were the property and in the possession of the Crown
and there is every reason to pelieve that the two volumes
now in the Public Record Office have been in proper official
custody throughout the whole period of their existence.

It is not at present known how the third volume was
originally separated from its fellows and got into private
hands - but as regards its later history the following

evidenoce ha#een obtained.




L

In 1793, Mr Richard Gray, Deputy Auditor of the Duchy

of Cornwall, gives in a note attached to*the Book of the

TAccounts of the Slack Prince in Gascony, 1355-1%567, an
extract from a book of Miscellaneous Entries then in the
possession of Mr Philpot of Red Lion Square, and adds that
this Mr Philpot

*has the possession of this and divers other valuable

Books and Records, as an Exor to a gentleman to whose

charge they were delivered from private hands of which
he is better enabled than myself to give the private
history. He has also a large volume of Acts and pro-

| il ———

ceedings of Tdward the Black Prince in very fine
preservation, — and a Book containing Charters and
Abstracts of the Revenues granted to P. Henry, Ao. 1610,
which ought to be delivered into this Office.*

TG

He attests his statement thus:
*R. Gray. 24 Feb. 1793,
being the day on which I viewed these Records
at Mr Philpot's.*

The second volume mentioned in this statement is that
discovered smong Philpot & Co's papers last year.

It will be noticed that Mr Gray in 3is Memorandum does
not definitely state the name of the *0ffice” to which the
books which he had inspected ought to be restored but
presumably intends to claim the volume for the Duchy of
cornwall. It is submitted, however, that the proper place
of deposit for the volume is the Public Record Office, as
representing the Orown and containing all the records of the
chapter House of Westminster and the Augmentation 0ffice and
specifically the other volumes of the Series.

In 1841 some extracts from this Register, stated to be
then in the possession of J. Philpot Esq., were printed in

-




Beltz's Memorials of the Order of the Garter".

At this date "John Philpot and John Philpot, Junr®* were
the members of the firm of Lordon Attorneys named Philpot
in the Law List.

'r Herbert A. Hughes of 11 New Square, Lincoln's Inn,

is now the only member of the firm of Philpot & Co., and is

in actual possession of the Register.

A grave doubt arises as to the position of the firm of
Philpot & Co towards it. Two alternative views sesm to
present themselves, viz:

Lo If the volume came into the custody of Mr J.Philpot

in or before 1793, in his cspacity of executor or an

attorney to a client, the firm would apparently hold
it on behalf of the represertatives of testator or
client - but would have no power to alienate it.

2. If, on thas other hand, Mr Philpot acquired it as

a purchaser in his individual capacity, unless he by

deed or will conveyed it to the fimm, such right as

John Philpot had would have passed to his legatees or

legal representatives.

An opinion is desired upon the question whether the
Master of ths Rolls, as representing the Crown can recover

possession, by process of law, of the Register now in the

possession of Mr Hughes, either by force of the indefeasible

right of the Crown to its official records and of the maxim
Nullum tempus occurrit regi, or by force of the Public

Record Office Act of 1838 cited above; and if so; what steps

Gghould be taken.
L4
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REOORD oOPPIOE.

4

THR BLAOK PRINOE.

5 \
»FOR THE OPINIDN OF THR ATTORNEY and
‘ 30LIQITOR




rub pecords Ac 83 &

Limitation Act, 1939.
-

CALE FOR THS OPDIIICN OF HE LAW OFFICERS AND COUNYEL.

Herewith are sent:-

1. Copies of letters from the Master of the
Rolls to Sir George Coldstream dated
27th April 1956 and 3rd May 1956.

2 N of a memorandum Nr,
Doogx't,y Keeper of the B?cords gr’xclond with

the second lett.or of the llas{or of the Reolls.

3, Copy of the Case for the Opinion of the
Lagyorﬁcors dated July 1024

. The facts in this matter appear from the letters of

the Master of the Rolls and the memorandum of. M».. Evans.
The Law Officers and Counsel are requested tp advise.
the Lord Chancellor and the Master of the Rallm an the

following questions:- i :

(a) ¥Whether the records of Edw.II. now: in. m
hands of Messrs. Robinson of FPall Mall fall, apart
from any question arising under the Limitation Act,
1939, within the Order in Council relating to
H.M. public documents made on the 5th March 1882,
under section 2 of the Public Record Office Act,1838,
amsomum‘rmeomrgcam-upcumot
the Master of the Rolls, subject and according to the
provisions of the sald Act;

(b) whether, apart from any such question as
aforesaid, the procedure for recovering possession of
records by warrant under section 3 of ths Publis

Record Office Act, 1838, is available for the M
of the records concernsds .




(¢) vhether, apart from any such question &8
aforesaid, an action for detinue would lie at the
instance of the Master of the Rolls or the Attornsy
Ceneral suing on behslf of the Crown for the recovery
of the said records;

(d) whether section 3 of the Limitation Act, 1939,
read with sections 20 and 30 of that Act, bar the
bringing of an action for detinue, having regard in
particular to section 3(2) of the Act which may have
the effect of extinguishing the title to a chattel '
when the period of limitation has run for an action

for converdien even though it has not runm for an action.

for detinue;

(e) whsther, if the title of the Crown to the
records in question has been extinguished by section
$(2) of the Limitation Act, 1939, the application of
gections 2 and S of the Public Recard Office Act, 1838,
18 thereby excluded, assuming that they would otherwise

apply o

{







Royal Courts of Justiese,

'Oc.z.
27th April, 1956,

My dear George,

PR, 0.

A little time ago it came to our knowledge that a dooument of
considerasble interest, being a book of the avcounts for work done at the
Palage of Westminster, the Tower of Londem, and elsewhere in the early days
of King Edward 1I, was being offered for sale by a firm ef dealers in cld
books ete., Robinson of Pall Mall, The dooument is in goed cemditioa amd
contains about 120 pages. ‘

Having regard to the character of the document it seems to me
tolerably clear that it is in fast a "public record" withimn the seope of
the Publie Record Office Act, 1838, and the Order in Council ef 1852, and
is accordingly under my charge and superintendence as Master of the Ralls,
Unless the document was in the persanal possession of the Sovereign at
soms time and aliened by him (and the presemt documemts .would ned.be, I
thiak, of that character) then it weuld mot and oould not have lest its
character as a public dosumeas., In actual faet, Rebinsen fownd it amemg
the residue of the caollestion of ancient documents known as the
Collection: and the very s troag probability is thas Phillips get 4% (as
he got other documsnts) from ene Calvers Oy, whowas an Offiser fa the
Department of the King's Remembrancer at the end of the uggmu
at the begiming of the 19th - before, in faot, the Reeend.Uffiee Aaf. In
other words, the strong predability is that O0xrd, quite wromgly of eswrss,
pocketed the document and then disposed of if. U NN 4

Evans had been in commmieation with Robinsen who has askall: ¥ ¢
extravagant sum of £5,000 for the document. He has new infexmsd. yé of an
offer which he says he has obtained from a customsx or asseeiatpin: ... .-
New York at that figure, and he has fermally spplied for an :

I should say that in Evans' view it is by no means ocertain #has fhi offer
is, in fae¥, genuime ratier than designed to make geed his claim fer 43,000
as a proper value, ' ol

Although the matter is not ons of desperate urgmey, Robissen's move
now mskes it necessary for me to decide, with your assistaneey what, if
any, steps we should take - particularly whether I should exesude &
warrant under my powers in Seetiom ) of the Publie Recerd Offies Ast,
countersigned by the Lord Chansellor, for the purpese of asserting wy
right to the possession of the dcoument as Naster of the Rells...

The power under Section 3 of the Ast has ia like cirewss tanees been
exercised on a few cocasions recently in regand. to documsmis of relatively
slight significanees and on these cocasions it has deem the prasti¢e
obtain Treasury sanetion for making te the person from whom the docwamt
is recovered a smll ex gratia paymeat gemerally eoxrespoudiag e the yries
stated in the dealer's catalogue and smomting e a few pownds ealy,. In
the year 191A oertain public documents of msre suhstaniial valwe and
charecter were found ia the possessiom of a Selieitor nemed Nughes, and en
this eceasicn my predeeessor ohtained the Opinien of the lew 0fficers
(John Simon and Stanley Buskmester) om the question whether the powers
under Sestion 3 covered cases of this kind, Ther eal peint, I
e e e be in e Sylages iibin the muning of i Fizst \hros Sesvices
be said o be in a withia the :

Opinien I have sees) advised 1




purpose of recovering Hughes' documents. In the event it beecame

unnegessary to take any further step because Hughes then delivered ever the
documents.

The question, then, is: ought we to do the same thing ia the present
case? My present view is that we should, I have, after all, mot only a
power but, as I assume, a duty: and although the "thin end of the wedge®
argument can be tiresome, nevertheless I think that if we 40 nething ia
this case it may be difficult to proceed hereafter in other cases, This,
then, is the first question, and upon it, obviously, I shall want your
view and that of the Lord Chancellor.

There will then arise a further questicn - what, if any, ex gratia
payment (assuning that we are right in our claim to the document) ought te
be made to Robinson? The market value of a document of this idad must
always be very difficult te assess, but in Bvans' opinion 25,000 is an
altogether preposterous figure, The right sum would, I imagine, be bassd
on consideration of wha$ Robinson paid for the residue of the esllestion
and some estimate of what other thiags of valus it contained. The sors
of figure that Zvans had in mind would net be more than 8100,

I have kept this letter short, TYou will probably want te ask many
questions and what I suggest, in order to save a lot of correspendenocs, is
that at some convenient time you and Evans and I might meet and then one
or other of us would try to answer your questions, We would alse; of
course, produce to you such documents as we have, iacluiing the Lew
Ufficers' Opinion which I have mentioned. o

1 should add that I have or may have a vague interest in this matter
in another capacity, namely as a Pilgrim frustes. I am teld that: when the
existence of the document in Robinson's hands was first disoevered, &

. suggestion was made that there should be aa spplicatien o the Mlgrim

Trust in order to find the whole or part ef Robinson's priee. Theugh I
believe Oakeshott, one of my colleagues om the Trust, was informed about
it, no formal application so far as I know has yet come %o the Pilgrim
Trust, If it aid, I should obvicusly want te be akle te¢ inferm ny
colleagues whether, as Master of the Rolls, I propesed io take steps vhieh
would make the application unneeessary, e

: rorrummchnnbcom«.Iu-dm.mctﬁulM
for his information to Bridges.

Yours sineerely,

RAYMOND B.

Sir George Coldstrean, K.C.B.,
House of Lords, 3.W.1.




RCYAL COURTS OF JUSTICRE,

'O c. 2.

3.V.56

My dear George,
P,R0, & Robinson

Evans has prepared a full agoownt of the whole matter with various
appendices. I now send you a copy, as I think you will like te see it
and pass it on to Bo Rolf, It may provide, by way of antiecipation
answers to some of the questions that will arise in your minds.

I hope we may have a talk about it next week, as we dm't want to lese
too much time,.

As regards the first part of Evans' last pars. (8), I doubt &f we
can properly ask for any Discevery. But (I should have wt) Af we
issue a Waerrant, R. can then be tald that if he wants an ex gratia payment,
he had better come clean,

You will notice thas I (wrongly) referred to Mr. Cravem Ond as
Calvert Ord for which I apologise. -

Yours sincerely,

RAYMOND .







the Clerk of the .orizs of thc ing's Fulace and
Cews at ‘estminster and at the Tower of London.

1=l Zdward IT (1307-1311),

(1) The . inistry of ‘orks 1s preparing, with Treasury
epprovel, an official 'Mistory of the King's wWorks'; the
Permenent Seeretary of the 'inistry is Chairman of its 'Steering
Committee', of which J.I, Collingridge is a member, The Bditer
of the volume desling with the XLiddle Ages is lr, H.M, Colvin of
St. John's Collegs, Oxford, ir, Colvin found in Brayley snd
Britton's '}ie 2o _sngient Palage and late Houses ¢
Farlignont at Woatpingter' (1836), at pp.109-112, references to
md trenslated abstracts from 'a manuseript in the possession of
8ir Thomas Phillipps, Bart.,' relating to the works thas were
carried ocut at 'estminster, etc, in the first year of Edward II,
The abstract is confined to payments made £0r ons week in
August 1307, A footnote at p,109 adds that

“This manusoript (or 'Compotus') was &n‘m by Sir
“Thomas Phillipps at the second sale of effects of the
"late Craven Ord, Esg, (who was the first Secondary in the
"Ting's Rememdrancerfs Office,) in January 1830, for the sum
"of seventy as, There can scareely be a doubt thas it
"had belo to the Exchequer,"

(2) The circumstances of this ssle sre referred to ia a
letter, dated 17 December 1832, of Robert Thampsom, a Sworm
Clerk in the King's Remembrancer's 0ffiee of the Exchequer, to

the Secretary of the Royal Commission on Public Records (see
Appendix A),

Craven Ord (1756-1832), & well-inowa entiquary, feroed

a fins collestion of impressions of drassses snd historieal
manuseripts, 'is biographer in the D.N.B, amnits {6 mention thss
Ord was fram {781 a Cursitor of the Chaneery mnd entered the
King's Remembrancer's Office as a Sworn Clerk im 1782} md at
his death or retirement in 1832 was Pirst Secondsry in the
K,R's Office, As such he had in his keoping the important




books of the uffice, including the .ed ook of the Zxchegquer

end the Abureviation of Domesday, and throughout his career had
access to the records of the office which included the agccownts
of the King's '/orks from the time of denry III,

(3) There are several accounts, some of t.am fragmentary, of
the King's iiorks for the reign of Zdward II surviving smong the
King's Remembrancer's Regords in the Public Record Office (209
‘ppendix B), There 13, g,z ONG of ninsteen ms, for the years
12 Zdward II, The corresponding Aceount £or {-4 Edward II is
'Phillipps 4099', These four years are of specisl interest and
activity covering a time of new tuilding, following a fire at
vestminster in 1298: the size of the record (a large quarto
parchment document of some 123 leaves, in very good conditien),
i3 some measure of the exceptiomal astivity st Westminster
during these years,

(4) kre Colvin has naturally been very anxious to have sscess
to this Ascount, There have been many sales of dcouments and
books from the vast Phillipps Collestion Detween the death ef
Phillipps in 1872 and the last wap, and as 4033 was not traseadle
in the catologues of these sales, Colvia approashed Hennre.
William H, Robinson Ltd, of Pall lall, who were newa to have
bought, by privates treaty, the remainder of the Palllipps
Collection some ten ysars ago,

Through the mediation of Collingridge, Celvin was allowed
to ses the mamusoript to enadle him to identity 1%; Wt
Robinsons have deslined to allow any notes, mush less a R
t0 be made of its contents, Their attitule is thet ¥he market
valus of a dooumsn$ 1s sericusly depresiated if it is known %o
have beea copied,

(5)  This aifficulty was dreught t0 my attention im Marehs

and I arranged to call on Messrse Robinsons with my cellsagne
H,Cs Johnson, on the 26th, 10 see the 2ccmment, I made it plain
to Mr, PAilip Rodinson that I consideved it to de a Publis Reeerd

~




and that its proper place is among the King's Remembramcer's

Records in tha custody of the lastsr of the Rolls, le said that
he proposed to sell it to someone who would present it to a
national institution; and would let me know what he considered
the document was worth, Copies of his letters of 26%h March
and 25th April are appended (2ee Appendix C)., Takem together
they meen that he proposes to use the Export Lissnse mashinery
to extract a largs sum from the Treasury or from some beasvolent
fund to prevent the document going to the Statess By nsming
such a high figure, he is also, I think, betrsying nerveusness
about the provensnce and status of the docunend, amd hopes to use
the Americam offer (frem snother dealer, net from sm established
Library) as a bargaining figure, He must ales de sware that
the residus of the FPhillipps Collestiom cantains ether imporimt
documents formerly amomg the Publis Reeerds.
(6) Before discussing the recevery of Publise Reserds kmowm
to have strayed from officisl custedy, I sheuld mentien that
the Phillipps MS.4099 bears the signature of T, Mardin,
Martin - 'Honests Tom Mardin of Palgrave' (1697-4TT¢) vas &
famous Suffolk antiquerys It would appeay that seme of his
pspers, bearing his signature, passed inte Cravem' Ord's hanis.
The signatures of T, Martin in 4099 are oa psper pasied an to
the parchmens. Ord may have hoped, if his cwnership of this
document had been questionod st the sale of 1830, %o be eils
to assert that he had ssquired i from T, Martin's cellestiom,
Unfortunately, neither the King's Remesbranter MF anyens clse
at the sale challenged his right te the reeord,
Iha_resgvery of sipaved Rublis ResordsSs
(7)  The Reeord Office Bill of 1838 had originally & Feurth
Seetion giving the Master of the Rells 'pewer V¢ esmpel
delivery of records in the pessessisa of privete pareens',
For reascns givem ia Appendix D it was later emitted,

The Deputy Xeeper, Sir Henry Maxwell Lyte, ia his




evidence before the .oyal Commission on 2ublic necords (1310)1
referred to such records as wardrobe Books of whish the main
series is in the Sublic pecord Offics, though meny had been
borrowed, atolen or bought, emé being in ths Phillipps
collection. In reply to questions he said ha onee tried o
8top the sale of them withoul success, and that be had tried
to recover them on ths grounds of ths prerogative of the
Crowm, but not to purchase them, Some Chancery Eolls had been
recovered and sn homorarium 'for services in restoring them'
paid.

The Revels Accouns of the early years of Janes I, &
record of the Audit Offies containing informatiom of
Shakespearian interest, got into private hands sad was offered
to the British duseum in 1868, The Keepsr of the Mammecripis
recognised it as a public record and impounded 1% 4t vas
handed over to the Publis Reeord Office, It sppears frem the
Third Report (1919) of the Royal Cemmission oa ths Pablis
Records (p.27) that the Commissioners were satisfied that
the statutory powere of the Master of the Rells undes Sestion 3
of the Public Record Office Act of 1838 were sufficiem$ fow
the recovery of lost, stolen or strayed public records and
that they hsd beea 'freqently exercised’. |

In a letter of 5 Novembep 1907 to the Desa of
estminster, referring t6 records which had possibly LLEE
from the Chapter House $0 the Capitular Muniment Ream, the
Deputy Koeper mekes e fellowing statement of poliey ~

"By the Statute { & 2 Vigh, sap, o) deswmends of
"a mgu natare beldfiging o Her ia uﬂ;a,
vwers 'or ought to b8' in the Chaptew House &b
nmmmzuofmw.naamm
eoe o heny T e of the Rolley sad W

" of the USSter of the Rolls, snd W of
"this Aot we have {TOR tine to time ressvered Fudlie
vRecords thas had §98 astrey,

4. Roysl Commission Public Begards (1910)s I Dte 3¢ Pe23e

L8




“T4 has, howaver, glways been felt that it Would be
"(to say the least) inexpediont for the Crown %0 lay claim
"to Public Reeords in private custody in cases where their
"existcnee has baen reyealed through the operations of
"the Historical ‘enuseripte Commission, who are dependent
"upon the eourtesy of ¢prporations and individuals, Henoce
"no applic=tion has been mede for the restitution of ey
"locuments no¥ in the capitular Muniment foom at vestminstew,

"wWithout prejudice to legal rights, wo, in int of fack,
"intervene only in cases of alienation. Tﬁm, 1894, the
‘nean and Chepter of estninster, £finding an SNOIMOUS WASS
vof eneient writs of the Courts of Common Law, presented
"them to the -riti:ch Luseum, but we claimed them under the
"Statute, and the Trustees, after consulting the Law Offigers
ugf the Crown, had to hand them over,"

In 1914 there were two occasions oa which ths mhoTity
of the Public Record Office Ast of 1838 was invoked for the
regovery of public records in private hands, The first of them
concerned a Legister of letters, writs and other proceodingse
relating to the affsirs of the Blaok Prince in the Duchy of
Cornwell, which had coms to light in & solicitor's office in
_aondon, where it had apparently been sinoce 1793 st lateste Ihe
golicitor, in whose possession 1t was, contested the interpreta~

tion of the Act, but eventually gave the volune to the Puklie

Record Offics 'in the interests of the nation’. Mesawhile,
the opinion of the Law Officers of the Crown had been aought

(geg Appendix E),

Later in 1914 the Act of 1838 was invoked wvhem oertain
records of the South hastern Circuit were offered for sals Wy
a secondhznd bookseller snd sdvertisced ia his catalogues A8
the Law Officers' opinion mentioned in ihs last paragreph.
applied, a countersigned warrant was issued and the reccrds
willingly surrendered by ths bookseller, who subsequently
offered to surrender other records of 1like charasier not
mentioned in the warrsnte In writing to the Treamury foF
senction to pay an honorarium to the booksellsr substantially
less then the price advertised for the docunenis, ihe Sseretary
of the Public Record Office said -

“This is the first oscasion within receat tizmss when the

" orwﬂmtormmum.mﬁ
. Act cpplicsble %0 records in private possession have




"been exercised, and .r, ilarcham (the bookseller) had

"no notlce thaut much a clam could be made, The offer for
“gale was, inoreover, openly made in his orinted catalogue
"and the documents in cuestion had beem innocently
"agcuired, !ie has acted with propriety and has given

" intormation which he might have easily withheld and he
"engaged to make it known in the 'trade’ that commercial
"dealings in public records will not in future bs permittsd,
"It seems equitulle therefore that he should not altogsther
"guffer financisl loss on this ocecasion although he will
“not make such subatantial profit as he had hoped - and
14 is recomucnded that he should be paid the sum of 15

" above mentioned as en honorarium for %is action and
“"services,"

(8) In view of the precedents and Law Officers' Opinion
of 1914, the issue or a Countersigned Werrant for the recovery
of Phillipps !'3,4099 would seem to be the only effective reply
{0 the spplication for an Zxport Licence for a public record;
and it should be eccompanied by a request for the diseovery
of other public records remeining in this Collsetion,

The document Phillips 4099 is a pudblic record, It is
being offered for sale overseas at sn exhorbitant figure,
It 1s of course a unigue docunent, ad its value derives from
the fact that it was compiled by a roysl officiel in the
course of his duties, In the meantime the information it
contains is withheld from the official historian of the
Department which is the administrative successor ¢f the Clerk
of the King's works of 1307 who compiled. this reeord..

uay 1 1956 : Do Lo EVANS
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Records in the King's Remembrancer's Office.—These are the Records which

were in the wooden shed that for so many vears disfigured Westminster Hall,
The attention of the Board to their lamentable condition at that period way
awakened by Mr. Illingworth's observations.

“ The present situation and condition,” says that gentleman, “ of the numerous
“ Records in this Repository which are kept in the long wwlcn:llﬂlvoq__ll}.e‘ sidc. of
“ Westminster Hall, to which place they were removed on the crection of lﬁ?&'ew
“ Courts, are too shameful to pass unnoticed.  ‘Thie loss, spoliation, and disarrange.
“ ment of them, in consequence of their sudden removal in wheelbarrows and baskets
“ by soldiers and common labourers, is a moust serious and lamentable evil.  On their
* being hereafter removed to a place of permanent deposit more damage will unavoid.
‘ ably ensue; aud their uluwmate arrangement will be a labour not easily overcome.”

That many cartloads of these Records were destroyed by the damp during
their unfortunate sojourn in Westminster Hall the Commissioners are well

aware, but they are not perhaps aware of another cause that has been even more
prejudicial to these precious documents—the want of a responsible Keeper,
This will sufficiently appear from the following documents. Mr. Thompson is -
one of the Sworn Clerks in the King's Remembrancer's Office, and if it could
be supposed béneﬁcial to those gentlemen that the ancient system should be
adhered to, he has an interest in its preservation neither greater nor less than

that which they may imagine themselves to possess.

Exchequer Office, Temple,
Dec. 17, 1832,
Siz,

I was not aware that any investigation into the Records in the Office of his
Majesty’s Remembraucer of the Exchequer was being made until [ was called upoa
by him on the 12th November last as one of the clerks in his office to make a retum,
nor was | informed of the full nature of the Iuquiry until [ was favoured with your
letter of the 30th November inclosing the Questions proposed by his Majesty’s Com-
missioners of Public Records. [ understand on inquiring that the King's Remem-
brancer is preparing a Report of the State of the Records, but | conceive that little
wore information can be couveved thau was done in the Return of 1800, except their
transfer from one huilding to another and the partial arrangement of the Records of
the Court as a Court of Equity, leaving an immense mass of most valuable Manu-
scripts totally useless.  Having much iuterested mysell respecting the Records of our
office, and devoted considerable time and attention to Antiquarian research, | beg to-
subait such facts as suggest themselves to me respecting ‘them, in the hopes of
assisting to rescue a most valuable collection of Historical and Topographical Antiqué-
ties from destruction, for tle casy and cheap access and reference of Authors and
Autiquaries.

‘The Custody of the Records by the King's Remembrancer is merely nominal, be
having no interest or emolument from them and kuow ing nothing about them. In fact,
the (ig'll Tablc_ and twenty-four Side Clurks are the Keepers, each of them individually-
having the power of scurching for, removing, aud copying such as they may require,
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and receiving all fees therefrom, they only being atteuded by the Bagbearer, whilst the
Bagbearer, a non-responsible officer, keeps the keys and has at all times access alose
to exery part of the Records, except those few Books in the private Custody of the
first and second Sceondary.  Without the least impctchment of the presest Begbearer,
who 1 believe to be a most respectable and trustworthy man, [ humbly submit that it
is by no means proper that one person uncontrolled, and he in su humble statios,
should be the guardian of some of the most valuable National Documests; and more-
over the fiee access of between twenty and thirty individuals and their clerks seems
equally improper, as it takes away all responsibility from each.

During the twenty-one years that | have been in that office many things have
occurred that have convinced me of the necessity of some change in the systess : about
sixteen or seventeen years since | was engaged for near six weeks in the damp snd dark
rooms at Westminster for the Earl of Somers, searching for the Survey of Malvers
Chase in the Counties of Worcester, Hereford, and Gloucester, in the reigm of -
Charles 1., but could never fiud it. About two or three years afterwards Lambert, the
then Bagbearer, produced it to me, being a large bundle, stating that be bad found it
at a Clerk in Court’s house, but it was theu useless to Lord Somers. | bave recently
had occasion for the same survcy again, but oaly two or three skias are fortheoming.
Many instances might be adduced of the impossibility of finding Records, which have
been previously scen, and are known to exist: there is no doubt that the removal of .
the Records from the old rooms at Westminster to the wooden building i the Liall,
and subsequent removal to the Mews, though it has disclosed masy curious Documents,
has still tended to increase the confusion,—but this [ fear is not all.

At a salc that took place at Evans's, in Pall Mall, on the 87th Jume, 1829, of
the library of the late Craven Ord, the first Secondary in the King's Remembrancer’s
Oftice, there were sold at large prices Wardrobe Accounts of our early Kings, which
had originally been in the Exchequer, and at two subsequent sales of further parts of
the Library of the samic Gentleman there were more of the same description of Masu-
scripts sold : these were all purchased by the British Museum and Sisr Thomas Phil-
lips, and by that means are preserved to the country; at that time an application was
made to the King's Ilemembrancer to stop the sale: finding a disinclination o his part
to interfere, I wrote to the then Home Secretary of State, who took no motice; and.
lastly I applicd to Mr. Ellis and Mr. Madden, at the Museum, but s they were not
their RRecurds they could not interfere.  Mr. Madden, [ bave no doubt, would imferws
the Commissioners of these facts, and of the value and prices given by them, snd Sie
Thomas Phillips, for the Manuscripts in question. There can be no doubt thet for
very many years past, even from the time of the Commoaweaith, many Masuecripts
which are at present in various collections, have been from time to time taken from
amougst the Records of the Exchequer, where they were originally deposited. :

In uny arrangemcut that might be wade respecting the Records, they must be
divided into two distinct classes, their uses being so wholly different.

‘The ooe Class comprising the Memoranda of the Exchequer, together with all
the Records of the Court, both as a Court of Equity and of Revenue, and aleo the
Special Commissious, must uccessarily ever remain attached o the Cowrt. They are
mostly in a good state of preservation, with the exception of some of the earlier enes.
The Special Commissions are considerably damaged, but are very valuable, and require
arranging and indexing.

It is, bowever, to the other Class that [ would particularly call the attemtion of
the Commissioners—in this may be comprehended all the wnarranged Records set .
forth in the Report of the Commissioners made in 1800.—pege 143. Little can be
added to tne Return then made; they are in the same confusios, and a search amongst
them for any document is quite a matter of uncertainty.

8
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I have merely hasuly sketched out such ideas as offered themselves to me, not
having had time to investigate and make any return to the Questions proposed to me
by the Commissioners, and as the King's Remembrancer will, [ believe, make 2 mmate
Return, | presume any individual retum would be uscless. 1 shall ever feel most
happy to give every information in my power, and the Commissiooers may command
my services, and rely upon my exerting my utmost abilities in forwarding what | bave

sad reccnving all ; " s - : .
for many years considered a grest national object—in preserving our most Ancient

Magbaare : : i
PGS e Archives in one grand Repository.

[P AYNA] t s s
~ :4 58 :(g Aud remain, Sir,
at LV 3 '
bl b : Your obedient Servant,
L ] .
2 Roszar TuoxpsoN.

w by no mcans | To C. P. Cooren, Esq.
would be the gua

wet the free ace

eyeally unpropes, = 1DE Secretary has been furnished with an account of the Records belonging
Dunng the { o the King's Remembrancer's Office that were sold on the occasions mentioned

<cwrred that have . 1
Letter.
wileeu or sevenlee w thc foregomg

wme at Westmin The first of Mr. Craven Ord’s Sales tovk place on the 25th June, 1829, when the
-hase m the Coy Muscum purchased —

\artes ., but coy No. 38. A Transcript by Mr, Ord of the Housebold Book of Henry VII.

wn Begbearer, pe "The Original of this was once in the Excbequer, as proved by a note in it, yet it
t 8 Clerk in Court was sold at Mr. Ord's Second Sale, and is now in the Library of Sir Thomas Phillips.
«d accasion for the Thorpe purchased for Sir T. Phillips—

'y mstances mig No. 545. Liber Garderobs ab anno 18 Edw. 1. ad an. 15 Edw. IIL £110

™ previously seen 546. Liber Receptorum in Scaccario et Garderoba, 6 Edw. I1I. . 42

« Records from 547. Liber Garderobz Alienorm Sororis Edw. 1] Bt e e RN ¢

4 websequent remq 548. Liber Garderobe Johanne Regine Henr. IV. . . . . Ve

* still tended 10 ig 549. Liber Garderobe 5 Hene. VIIL. . . . . .« . . o 31 10

At s salc that 530. Household Book of Heory VIIL.anno 1544-5. . . . . . 5311 0

i“"o of e layg The Cartularics are not mentioned because it is unlikely (though possible) they should

¢, there were sol have been in the Exchequer.

“ymally Leen iy e

:‘:s of the sa The Second Sale took place 25th January, 1830, when the Museum purchased—
g bv: these w No. 1004. Liber Garderob2 25 Edw. L. . . . . . . . . . . L3412 O
”“k-;:_".mu lm.S.Di.uo‘l‘JEdw.l.. SRR Re S P T SR T
""‘ml.'-"m i DM B ML . e T e T iR e e

» § wrote | Sir Thomas Phillips bought—
No. 1008. Compotus Meh. de Tickbull 5 Edw. II. of Works at the
Palace of Westminster and at the Tower . . . . . . 7310
All undoubtedly once in the Exchequer.

At the last Sale Sir T. Phillips bought—

No. 1007. Liber Receptorum et Garderobee, 17 Edw. IL. . . . . .£%7
1012. Account of the Navy, temp. Heary VL. . . . . . . . 43
1014. Original Wardrobe Warrants, temp. Heory VL. . . . . . G
1017. Privy Purse Expensesof Heary VII. . . . . . . . . %0
TR T AP G a G SR St B SR e DA |
1010. DitoHenrs VIIL. . . . . . . . . . . . o . . 20

The Secretary has endeavoured, both by threats and promises, to induce the
gentlemen in the King's Remembrancer's Office to concur in some plan for hav-

' lne Rl"nm (]




LIST OF EXCHEQUER AOCOUNTS VARIOUS

WORKS.

Period.

Description.

—
LODVOP® I & (2N )

1t 7 Edwsd IL
1to13

3
2
5 to 13
13

13
13 to 16

17 & 18
17 & 18

17 & 18
17 to 19

719 .
1Ttol9
19 =
19 -

Account of wages of clerks and surveyors of works at W emt-
minster. 1 m. .

Acoount of Nicholas de Tikehulle and John de Nortoa of expenses
of works at Westminster, the Tower of London, and the mews
near Westminster. 3 ms. 3

Part of an socount of payments for works at Westmineter and
the Tower of London. 1 m.

Expenses of repairs of breaches in the Thames wall neaz Temple
mills. 1 m.

Imperfect book of accounts of works st Westminster and the
Tower of London. 38

‘Account of John de Norton zrupemu of works at Westminster.

1 m
Counter-roll of John de Vyens of the same. 2 ms.
Payments made to John de Ditton, clerk of the works at West-
minster and the Tower of London. 1 m. :
Charge of William de Chaillon, clerk of the works st Westminster.
2 mas. .
Acocount of ts to William Challon, clerk of the works
st Westminster and the Tower of London. 1 m.
Imperfect acoount of works at Westminster. 7 ms. R
Account of William Chaillon, clerk of the works at Westminster
and the Tower of London. }: e
” ” ” ” me.
Roll of Robert de Pypeshull, controlle of the same. 19 me.
Account of works at Westminster. 0§ me.
Roll of the controller_of works at Westminster. 5 me.

15 1 to 4 Edward I1. VNemorandum of Works ordered to be dome at

Vestminster, the tower of Londom, and the
mows near VWestminster. 1w
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ROYAL COMMISSION ON PUCLIC RECORDS 1s% Report
Vols, I Part II, Appendix I,

THE ORIGIN OF THE PUELIC RECOERD OFPICE AOT OF 1838,

XX AR R AR QX N

The original fourth section gave power to compel
delivery of records in the possession of private persons, and

was cmitted altogether,

It ren as follows -

/Le Power to compel delivery of resords in the
possession of private personsy/

"And be it enasted, That it shall be lawful for the Nasie
of the Rolls, sitting in his Court of the Rells, te make &
summary order according te ths usage of the said Couprd,
requiring eny persoa having possession of any reserd whish,
under the provisions of this Agt, ought to be ia the sustedy
of the Master of ths Bolls, to deliver the ssus 6 the Deputr
Kesper of the Records, who shall cause the smie 0 de plased in
the proper custodyj snd every persen sgainst whem sny suek
.Tder 18 mode, snd who shsll negleet or refuss te deliver wp
such record upon being munmm. shall be
considered to act in contempt te the said Courts ed 1% shall
be lawful for the Laster of the Rolls o desl With sueh
person as in other gases 0f a comtempt of court.™




AP DEND:

LOYAL COMMISSION oy °/BLIC RECOKDS 18t Repors
Vol, II part III,

PRECIS OF CORRESPOWD-NCE BETWEEN LORD LANGDALE AND THE
LAN OPPICEKS AS TO THE DRAFTING OF THR FOBRLIC RECORD
OPPICE ACT 1838,.+

'YX EXEEXEXE R XN J

16 Tuly 1838, Lord Langdale to Sir R.M. Relfe (Bolicitoxv
General,)
mmmtnm»mwo:mammnmuxmnw.
and this was not seem by him until he purahased & SOopy.

The words "legal custody® in 1, 24 of pei sheuld de "charge and
superintendence®, or some equivalent words, the Pl Of the
smmu"tonmmmn-«u-mmmncn
&uurotmmllntmc,mtnthﬁ“uhmlml
custody otherwise than by ensotmeat er formal asdj VW ensstammt
4in this Bill as to the Chancery Resords and furmal ast &8 t0
ullothorshvthnmviﬂmofﬁ.}ﬂdm'

The L4th clase is most sukvarlly expressed, amd 18
hardly right in substancs. Recerds have got oud of cusledy,
"some by ageident, scme by theft." These "ere pubdiis veeewds
“Mt“hWN“M'M“W“
the Bolls should not e the preper judge of the desireddlity -
of taking setion in such 0ases. The powey sheuld e vested
in the Lord Chmeellew, With discretion to mrard csmpenssiion
to helders for veluse Oriticisms of ssversl ether ddmses
followss ‘

19 July 1838, Sir R, Rolfe to Lord Langliale, ]
gone through the Bill sgain with Detimne, snd has eesvested
it in several partionlarse He has slteved "legslk oustely” %o
'ncpummw,ﬂmd“ﬁﬂmm

M

+ Bgg sheve Part 1l Pelie sl Rote Wdﬂ
mmmmd- [ ]
mmwmmdmh&m




He has substituted for this another clause based on Lord
Lengdale's suggestions, but, on consideration, the clsise seems
open to odbjectiion, Any such records can be recovered by
information in an action of Trover or Detiaue, and thevefere
there 18 no need of a sumery remedy im this case. He agrees
with Lord Langd.ala'a objections to other claises, The Dushies

of Lencaster and Cornwall and Office of Woods applied to have
their reecords specially excepted from the scope of the Bil},
tut he hes thought dest to leave this 0 be procured W Oxer
in Council if astuslly required, sines the need for exmwption
o only be temporary,




| EP _‘\Imzz ‘

(Stauped)
LORD CHANCELLOR'S OFFPICR
20 July, 191k

QELNION

The documents mentioned are obvicusly "reeords" within
the mesning of the definitiom contained in see.20 of he
Records Act 1838, The Haster of the Rolls is therefore W
virtus of the Statite & the Order ia Council prima fesie
entitled to their custody snd should at once taks steps te
secure their protection, Ve ough$ however te point out that if
these documents sould be effectively siiemated Wy the Crewm,
m1oumrummmummnmm“m
nmﬁmmﬁmmwmqudtdﬁhﬁt
their present oustody wes lawful, Our opiniem yrosseis em the
hnommm-uoammxoumsmmmm
mtomdﬁundomuuwtmmmc
could not effestively transfey their cwnership to taird
parties. We think the Master ef the Rolls should isswe &
x::mtwammwmuumm
sed, 3 of the 3tatute diresting delivery of the decumtnts
into his custody, mmmtummw
asmumnumwmsmmuumm
of the Master of the Rells for their recevely.

(54) Johm Siman
® Stanley O Dusimastew

July 16, 191k




ERNORANDVUN

PREPARED B¥ WNANS, DENTY
KEEFER OF THR v

S A .




Case for the Opinion of the Law Officers Hg 1”&

congerning the reoovery of a volume of the Klagk !g_l&'g
Register of his Estates in England outside she Duehy of m

(Certain passages relating to the histery of the Register have beem cad tted)

The Public Record Office Aot 1838 - section ene, resitiag that
"Whereas the public records are in the keeping of seversl persens. ... and it
is expedient to establish one Reeord Office and a better M,“"'
ensots "That the records belonging te Her Majesty which mow are er ough$ to
be doposited in the several Resord Offices, courts, plases ul aﬁw

hereinafter menticned; that is to say, in the ... Chapter Hewss of

Westminster ... Augmentation Office ... shall from the passing of this Aot
be under the charge and superintendsnes of the Master of the Rells. for the
time being in the mems and on the behalf of Her Majesty®. B /
Section two enaets - "That it shall be lawful for Hew Najasiyp; mu
advice of Her Privy Comeil, %o order that Recerds belomging Nl‘twv
deposited in any Offiee, Cowrt, Plase or Custody other than as me
mentioned shall be thenceforth under the Charge “Wo‘ﬁ.
Uaster of the Rolls; and thersupom the Provisions of this M -nn srrend
to all such Records, andtotho?crmmmhgthmmuhw
of the sems, as fully as if such Office, cam,m“uo-wmu-
named and ineluded in this Ast.” T
In pursuance of this section an Order in Gowmeil.
was made on the 5th March, 1852, as follows «
(Order in Couneil of 5th Maxch 1838 .. .
s utmpo}'c.)




Seetion III of the P.R.U. Aot of 1838, enactsi= "After the passing
of this Act .... the Master of the Rolls shall by warrant under his hand
from time to time appoint a fit person or persons to attend the seversl
courts, offices and places aforesaid and in his name %0 receive and take
charge of all other rescords of which the charge and superintendense are
hereby vested in him; and the chief Judge of the Court or Prineipal Officer
of the Office to which the same shall belong, upom sight of the warrant ...0
shall give the necessary orders to the proper Officer or Officers of his

Court or Office for the delivery thereof."

In pursuance of the above mentioned Aot the present Publie Reesrd 0ffice
was established = and to it were removed the contents of the pre-existing
Offices meationed in the Aet - including the Chapter lowe at Vestminster
and the Augmentation Office.

Among the records so removed are various documents of m,m of
Wales, oammonly called the Black Prince. These presumably passed at his

death to his son, afterwards Richard II.

These include ascoumts and voushers of Bailiffs and etber reewivears of

the Prince's rents, letters addressed to him, ets. and, ia sariiealar,

three volumes of Registers relating to the Wtﬂﬂﬁ of his preperty.

These Registers arei-

(1) A paper Book dealiag with the whole ares of admiaistratien for Wae
period 1346 to 1348 = and (after an interval of for
which there is no extant Register) .

Two large Registers on parchment, similar in the sature of their
contents to the paper Book - bdut dealing with separate Wranshes

of administratica, vis. he Palatinate ef Chester and the Dushy of
Cornwell respectively. These parchment volumes m sovar the
period 1351=1365 and are in every respect unifers insyle,

Itmmqnmot_rm\lot,thcm.ftnnﬂ
seliei tars, Messys. Philpet and Ce., from Redferd Rew to New Squars last
vear. & Rewister of Writs and other instrusents of the Klack Prince was-




compared with the two parchment volumes above referred to, the three were
found to correspond exactly in sige, style and general appearance and to
cover the same period - the volume now in question dealing, however, with
another branch of the Prince's administrative business, and relating te
affairs in such parts of England as were not in the Palatinate of Chester

or the Duchy of Cormwall. I% becams abundantly olear that the three
parchment Registers represent three branches of the Prince's busiamess; that
they are complementary to u_ch other, and that together they give a complete
acocount of the administration of the Primce's Chanocery for the whele of

England duing the peried 1351-1365.

There canbe little doubt that originally all three volumes were the
property and in the poisession of the Crown and there is every reasca te
believe that the two volumes now in the Public Reeord Office have beea
in proper official custody throughout the whole pﬁ’iﬂd of their existense,

An opinion is desired upon the question whether the NMastew ofﬁt ldil,

as representing the Crown can recover pouuda. by ‘pm of 1-5 of the

Register now in the possession of Mr, Hughes, either by furee of the
indefeasible right of the Orown to its offisial reecrds and of the maxim
Nullum tempus occurrit regi, or by foree of the Publie Reeord Offiee Ass of
1838 cited above; and if so, what steps should be taken.
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OPINION of the Law Offigers
and Mr. Rodger Winn,

1, We have been asked as a matter of urgency to advise
what, if any, proceedings could be taken to prevent expors
of certain records of Edward II which are in the possession
of a dealer in rare books and documents,

2. We understand that these doouments have beem the
subject-matter of at least two sales, the first of whieh
took place probably more than 100 years agot there is no
evidence that they have ever been stolen but plainly each

of the sales constituted conversim,

Ze In our opinion the combined effeet of Sections 1 and
2 of the Public Record Office Act 1838, assuming that an
Order in Council was made pursuant thereto, the doeuments in-
question should have been brought inte the ohani and super-
intendence of the Master of the Rolls. Ve have ecnsidered
whether it would be possible to require delivery up of thée
documents by a Warrant issued pursusnt to Sectioa 3 of the
ssme Act, but we are satisfied that such a Varrant can enly
1ssue for the limited purposes and in the speeial ciroumstances
set out in Section 3 of the Act, and that the ealy fumestiea
of such a Warrant is to appoint an authorised person to
attend at the Court's Offices and places referred to in
Section 1 of the Act. Buch a Varrant muld not be used to
legalise the taking of documen$s from the possession of a
tradesman, e S

> BRI »
v S¥i sk
- L e g ¢ N s @

4, Section 4 of the same Act makes provision for the
preservation of records by the Order of the Maaster of the

Rolls but in the confext this relates oaly to the téing "’

DB 3asticn




-
of measures designed to prevent decay or deterioration of

the records,

Se We have considered the provisions of Seotion 3 of the

Limitation Act 1939 and the decisions in Bosman v, A BaT. 8.
Ltds (1948) 2 A.E,R. 89 and the R.B.Poligcies at Llovds v,

Bugler (1950) 1 K.B, 76, and advise that where a chattel
hn; "b'o‘en converted more than 6 years ago no righs of action
survives or can be brought anew into existence for eithey
conversion or detinue of that chattel. Furthermore bdy
force of Seotion 3(2) of the 1939 Aét (which Aot binds the
Crown = see sectiom 30(1) in such circumstances the tigle of
the true owner of the chattel is to be deemed to have deem
extinguished.

6 It follows,in our opinion, that ne remedy axiaes
either under the 1838 Act or by way of proceedings fer
delivery up on the ground of detimues.

7o A Declaratory Judgmens could no»t, 1n our om.
obtained pursuant to Ordu' as, rule 5 of th. Rulu of th‘
Supreme Court, because, although lonl ounnnhip of the
records 1s still in a sense vested in Her Hnjuty, neverthos
less by force of the Limitation Aet 1939, Section 3(2),

title to them has been extinguished and there is thersfore

no right to relief which oould be derived frem a RERR:Ifi .- .-
declaration that no volumiary transfer of owmership hap svey
taken place, The Cours would not grant a Deelaratios
except as m effective stsp tovards the assertiem of a legal

or equiable righ$ = o0.f, W
(1915) 2 K.B, 536.

S,  Btatutery pevers exist to prentbit e export of geeds.
from this ocountry. ZThe Customs md Exelse Aag 1”:, Seerton
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56 provides that if any goods are sought to be exported,

the exportation of which would Le coatrary to any proe

hibition or restriction for the time being in force, the
goods shall be liable to forfeiture.
8.1, 1935 No,5l8
 #The Export of Goods (Control Consolidation) Order
1955 made by the Board of Trade pursuant to powers
conferred by Section 1 of the Import, Expors and
Customs Powers (Defence) Act 1939, provides by
Axticle 2 as follovws t-
t The goods specified in the Firss
Schedule hereto are, subject to the
provisims of this Order, prehibited
to be exported from the United Kingdem :
veveeo The First Schedule to the Orders
Group 18, includes -
Articles, not elsewhere
specified, manufactured or
produced more than 100 years,
before the date 01; ox”mth‘
other than posSage stamps of -
philagelel interess md simtlar
artioclest! ®

Against that group is printed the letter "A¥, the significanee
of which is that it is provided in A_rtiolo 4 of the Ordeér
that -« _ Tl
"Nothing in Article 2 of this Order shall be
taken to prohibit the exportation eof . .
(a) any goods specified in the
First Schedule herete other




-de

than any goods in relation

to which the letter "A® appears
in that Schedule tO0eevssssccesse
United States of America. *

9, The question i3 ths raised whether the dosuments in
question are PArticles produced more than 100 years ago%:
we think that it 1s at least arguable that they are sinee
the word ¥article® is of very comprehensive meaning,

It was said that ™no more comprehensive word oould by any
poasibility have been used® per Lord JusticeeGeneral in
MiIntvre vo M'Intes. 1955 Ses(d) 27, )

ﬁowover; 1: is 'hn'l‘&‘that a goldefish lt"nét'i; mﬁ S
in Daly ve CannoR 1954 1 V.L.K, 2q, [7%% .u m
been held to be’ an artiele wvithin Seoticn 151 of W~ -
Pactories Act 1937 by the Courts of Appeal in W

sod Sona Linited md Eamotin Court Gar Company 1M8 2 ABele
665, ' '

10, It has alse been provided by Seetion 23(1) #f. the
Bxchange Contrel Act 1947, manifestly vith a viev to securing
control of the exportation of sapital asssts vether tham the
preservation of works of an$iquity or other $reasures of an
astistie or literary 'chu'uoter, that
*The expertation of goods of any class
or desoription from the United Kingdes
. %0 a destination in sy such territery as
may be prescribed is hervedy prehidited
exteps ith the permissicn of the Treasury.
unless the Csmmissioners of Customs and
Excise are satisfiedsececcsrcrscsorsees .
(b) thas the smount of the puymemSesce
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is such as to represent a return for
\

the goods which is in all the

circumstances satisfactory in the

National interest®,

By the Exchange Control (Psyments) Order 1948 this Sectlon
was applied to all territories outside the Scheduled

Territories, i.e, including United States of Amerlea,

11, It appears to us that it would be possible to take
administrative action through the Commissioners of Customs
and Excise to suspend the exportation of the documents and
to make a further Order amending or expanding the provisions

of 5.I. 1955 No.518 s0 as to remove any possibility of doubs
vhether the documents do fall wishin Group 18 of the Pirst
Schedule to that Order,
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THE_PUBLIC RTCORD3 Atg_,_l&é&

LIMITATIVI ACY

QPINICH OF 15 _LAJ OFFICHR3 OF THH CROIN
R E GRP ii(lr]_;_}'._“-3-2:? WILN . ..

‘ The Memorandum of Torks covering the poriod 1«4 Edwurd b % 4

was in our opinion & pudlic record within the meauing of

s
'
H

Seotion 20 of tha Fublic Record office Act 1838, as u docunent
which belongced to the Crown. z :
| It ic oleur that the wmencrandum was part of 3ir Thoraa g
Pnillips' collection. it is probadble that he acquired 1t
eithor in 1629 or 1830 at & sale from Craven ¢rd. If in 1838;
the documont was one which was or cught to have been depositod :
in the offices of the Queen's Reusmbrancer, section 1 of the
1838 Aot a?plied and so Che-dacgment was by that gection Hlaced
‘under the charge an. superintendence of the jaateor of ths Rolls
for the timelboing in the name and on behalt of Hor uaJoety'; 
2, Section 2 of the Act gave Her rajesty poﬁer by Order in :
Council to extond the opuration of . the Act to records bolonging f
to Her Majesty doﬁoéited in offices, courts, placas or-¢ustodvfi<
other than those mentioned in section 1, ‘Itlgévo Hor uajoety,~?
no power to extend the operatién of the Aot.tc'rvcorda whish f
| ought to bo in the officos, courts, places or custody to 7hich L;
the opcration of the Act was nxtonded. The effect of such an - : :
order im Council is declared to te to extend the operation of

the Act 'aa if such office, court, place or cnatody had buen

R ! ‘YT»IMS-.) RN,

named and 1ncluded in the Act?,

3« Saction 3 of the Act ccntains mere machinory Cor the ;-Ef
¢ollection by the yaster of the Rolls of the recordu'blacu&l . 4
undor his charze and superintenconce by Section'l or by Order£ﬁ5}

in Council undor Section 2, 'He may by warrant aspoint o - P{

ol

‘person to collect them and roquire delivery to that person ' .

, AL RT
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mrJazn chattel is extinguished. gection 30 (1) says. that ths
>om ghall a»ply to proceedings by the Crovwn. goetion 3 (2)
uomnaom to title, not to proceedings by the CrowWn. It oocpa.
.aﬁmu¢»ouo be namcoa.asnc the Crova's title to the memorandum
»m,uoo extinguished by gection 3 Amv1 while it cannot bo said

that the matter is free from doubt, we are inclined to tho view

that section 3 (2) is &0 amwvemn.no gection 3 (1) and to
proccedings that notwithstanding the limitation of gsection 39 (1), -
gection 3 (2) would be neld to cpply to the Crowm in which cize

the Crown's title to the zcmorandum 18 extinguished,

w. The extinction of the Crown's title would appesar fatal
to any attempt to secure a declaratory ucunaanw. 1£ 4t has
not been extinguished, thon as no power to socure recovery
of the nemorandum exisis, the Court would bs nbw»xnp« to zrsab
o declaration (see Cuarantee Trust company V. Hannay /19127
2 X B. 536.) ;
wo. nhe Export of Qoods (Control) Aooumow»uo«»onv crder wmmm.
Amrw. 1955 No. 518) appears to apply to the memorandum. A
11cence to oxport it is nopm»uma..wpa {f an attempt %o export
without & licence {s made the memorandum dan mo seiged and
confisoated, |
ww. our enswers to the questions put to us are as followss=
(a) NOe (s) Yes.  (e) Yes.. sty
(v) o (a) Yese
R. B. M-B.
He Ho Fo
R. W
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. Draft (1) 17.5.91 : T.Sol (CJIG)

RE: SIR WINSTON CHURCHILL'S PAPERS

INSTRUCTIONS TO COUNSEL TO ADVISE
IN WRITING

Counsel has herewith copies of the following:-

(1) Correspondence with Sir Winston Churchill in 1934-1936 about the return of official
papers;

Settlement made between the Rt Hon. Winston Churchill and others on 3lst July
1946;

Settlement made between Lady Churchill and others on 5th December 1963;
Undertaking given by Lady Churchill and others on 9th April 1964;

Applications for exemption from estate duty and undertakings given under section
48 of the Finance Act 1950 by Lady Churchill on 1970 and by Sir Leslie
Rowan and Mr J R Colville on 1970, and related undertakings given by the
Treasury on 27th November and 4th December 1970;

Contents page of catalogue prepared by the Public Records Office; sample page of
catalogue; and sample page of Cabinet Office inventory;

Summary of papers on Cabinet Office files;
Law Officers' opinions relating to:

(@) return of Cabinet papers (1934);
(b)  Register of Edward the Black Prince (1914);
() Memorandum of Works of Edward II (1956).

Background

Instructing Solicitor acts for the Cabinet Office. Counsel is asked to advise on the
ownership of Sir Winston Churchill's papers.

The Churchill Archives Centre at Churchill College, Cambridge was built with funds
provided by American admirers of Sir Winston and houses archive material relating to
Churchill and the period during which he lived. Papers he acquired during his lifetime
form a substantial part of the archive; these relate to his private and political life, and
also include early family papers and heirlooms. They cover his ministerial career as
Under-Secretary of State for the Colonies (1906-8), President of the Board of Trade
(1910-11), st Lord of the Admiralty (1911-15 and 1939-40), Chancellor of the Duchy of




Lancaster (1915), Minister of Munitions (1917), Secretary of State for War (1918-21),
Air (1918-21), and the Colonies (1921-22), Chancellor of the Exchequer (1924-29) and
Prime Minister (1940-45). They include numerous official papers which he retained
after leaving office.

In 1946 Sir Winston made a settlement (the 1946 settlement) in which he settled those
papers (the pre-1945 papers) acquired by him prior to his resignation in 1945, together
with certain other property, on various trusts for the benefit of his family. The
pre-1945 papers were resettled in 1963 by a further settlement (the 1963 settlement).
Instructing Solicitor understands that further changes have recently been made to the
trusts on which the pre-1945 papers are held.

Papers created after 1945 (the post-1945 papers) were left by Sir Winston in his will to
his wife. He intended that Lady Churchill should bequeath them to the trustees of the
1946 settlement (the archives trustees), but instead she left them to Churchill College,
who now own them outright. This in outline is the background to the case.

The archives trustees have approached the Government to see whether they would be
willing to buy the pre-1945 papers. In conSLdermg how to respond the Government
n eds to know whether , n_iha some of the documents alreadyo‘*f

The 1946 and 1963 settlements WI‘Z:;'\* ﬂfo«‘l\/ S‘o é mi éﬁ ;(’7

Counsel has before him copies of the 1946 and 1963 settlements (2) and (3% It'is not
necessary to consider in detail the precise terms of the trusts for the benefit of Sir
Winston's descendgnts. Clause | of the 1946 settlement recites that the settlor has "in
his possession the records and memoranda shortly mentioned in parts | and 2 of the
Schedule hereto (some of which may be of such a nature that they ought not to be
divulged to the public without due precautions being taken in the public interest)...".
Clause 2 recites that the settlor has delivered to the trustees '"the documents, boxes
and casket shortly mentioned in the Schedule hereto". The Schedule lists four
categories of papers: records and memoranda relating to Sir Winston's early and middle
life up to 1934; records and memoranda relating to the period 1934-1945, including
material relating to the first Duke of Marlborough; papers formerly belonging to Lord
Randolph Churchill; and a tortoiseshell casket containing letters from the first Duke of
Marlborough to the Grand Pensionary Heinsius of the Netherlands.

Clause 2 of the 1946 settlement also assigns to the trustees the copyright in the
documents (so far as it belonged to Sir Winston).

Clause 11(ii) of the 1946 settlement is particularly important. It reads:-

"The Trustees shall not at any time make public or sell or dispose of any document
or information relating to any office, ministry or department of the British
Government since the year One thousand nine hundred or any official papers of a
general character without the permission of the Prime Minister of England for the
time being and the other Ministers (if any) for the time being representing the
office, ministry or department concerned".

The 1963 settlement altered the trusts on which the papers were held. In particular
the trustees were given power to vest the collection in a single beneficiary absolutely.
Clause 2(j) of the 1963 settlement provides that clauses 9 to 13 inclusive of the 1946
settlement are to continue to apply; these of course include clause [1(ii).




Copyright

In 1963 Sir Winston Churchill assigned the copyright in the post-1945 papers to a
company called C&T Publications Limited, a subsidiary of the Daily Telegraph. The
archives trustees assigned the copyright in the pre-1945 papers to that company also.
This was done in connection with a biography of Sir Winston Churchill which was being
prepared, initially by his son Randolph and subsequently by Martin Gilbert. Lord
Birkenhead was also commissioned to write a short biography of Churchill. The
assignment to C&T Publications provided that none of the papers should be made public
until 10 years after publication of the last volume of the official biography. This did

not take place until 1988. Instructing Solicitor understands that it has recently been
agreed with C&T Publications that the period of 10 years be reduced to 2 years.

Location of the papers

The pre-1945 papers were originally housed in the Muniment Room at Chartwell Manor.
Subsequently they were kept at Lloyds Bank before being moved to the Bodleian Library
at Oxford while Martin Gilbert worked on them. Finally they were transferred by the
archives trustees to Churchill College in 1980. Instructing Solicitor is not aware of the
terms on which the documents were transferred, but the transfer clearly did not involve
any change of ownership.

The 1964 undertaking

The provision in the 1963 settlement enabling the archives trustees to vest the
collection in a single beneficiary absolutely was apparently intended to enable the
collection to be given by the beneficiary to an institution such as Churchill College.
The 1963 settlement does not however contain any limitation on the power of disposal
of any beneficiary becoming absolutely entitled. In order to ensure that the protection

given by clause L1(ii) of the 1946 settlement continued without a break an undertaking
was obtained from the archives trustees in 1964 in the following terms, a copy of which
Counsel has before him (4):

Tras

The Secretary of the Cabinet,
Cabinet Office,

Great George Street,

London, S.W.l.

The Rt Hon. Winston Churchill's Archive Settlement

In consideration of your permitting us, as Trustees of Sir Winston Churchill's
Archive Settlement, to retain under our control the State Papers formerly
belonging to Sir Winston and which came into existence prior to his resignation as
Prime Minister in 1945 and any further State Papers formally belonging to him
which may come into our hands together with any Catalogues relating to them, we
write to give you our formal assurance that we will not without your consent, vest
such Papers in any Beneficiary without imposing upon him an obligation similar in
terms to that contained clause l1(ii) in the Settlement known as "The Chartwell
Trust" and receiving from such Beneficiary an undertaking to impose a similar
obligation on any further disposal of the State Papers and Catalogues




Dated 9th April 1964
(signed) C S Churchill
T L Rowan
John Colville
Anthony Moir"

Estate duty exemptions

[n 1969 and 1970 there were extensive discussions about the form of undertaking to be
given in connection with the Estate Duty exemptions claimed following the death of Sir

Winston and his son Randolph. Exemption was granted in respect of both the pre- and
post- 1945 papers under section 40 of the Finance Act 1930, as amended. Exemption
under the section was subject to the following conditions set out in section 48 of the
Finance Act 1950:

the objects would be kept permanently in the United Kingdom, and should
not leave it temporarily except for a purpose and a period approved by the
Treasury; and

reasonable steps would be taken for the preservation of the objects; and
reasonable facilities for examining the objects for the purpose of seeing the
steps taken for their preservation or for purposes of research would be
allowed to any person authorised by the Treasury so to examine them.

The archives trustees (in respect of the pre-1945 papers) and Lady Churchill (in respect
of the post-1945 papers) were unwilling to give an undertaking in terms of paragraph (c)
above partly because they felt that some of the documents of a more intimate personal
nature should not be open to public scrutiny, but mainly because the agreement under
which copyright had been assigned to C&T Publications provided that access should not
be permitted until 10 years after the last volume of Churchill's biography had been
published.  Eventually, undertakings were given in the form required by the tax
legislation, in return for which the Treasury undertook that pending agreement on the
terms of access they would not exercise their right to authorise access to the papers.
Once agreement on the terms of access had been reached the Treasury would authorise
access in accordance with the terms of the agreement. Counsel has before him copies
of the undertakings and the counter-undertakings (5). Discussions have continued
sporadically on the question of access, but no agreement has ever been reached.

The ownership of the papers

In principle, each document would need to be considered separately in order to
determine its ownership. This is clearly not practical. Counsel has before him a copy
of the contents page of the catalogue prepared by the Public Records Office in the
early- 1960s together with a sample page from the catalogue and a sample from the
inventory which is currently being drawn up by a.reviewer from the Cabinet Office.
These give an idea of the sort of papers which the "official part" of the pre-1945
archive contains.

The position before 1934

Prior to the First World War there were no restrictions on Ministers retaining papers.
During the First World War, Cabinet Minutes became more formal and after August
1917 War Cabinet documents were headed "This document is the property of His
Britannic Majesty's Government" with the addition of the word "secret". Cabinet
documents have continued to bear this heading since then. In August 1917 the War
Cabinet also decided that on leaving office Ministers should either hand over their
Cabinet papers to their successors or return them to the Cabinet Office. The first
meeting of the post-War Cabinet in November 1919 considered a proposal imposing on




the Secretary a duty to recover Cabinet papers from ex-Ministers or their executors,
but the proposal was not adopted. Instead, each Cabinet at its final meeting (with the
exception of the Conservative Government of 1924-29 which resigned after the General
Election without a final meeting of the Cabinet) adopted a resolution enabling Ministers
to retain such documents as they wished. This continued until the last meeting of the
Labour Cabinet on 24 August 1931.

Developments in 1934

[n 1934, in the wake of Edgar Lansbury's biography of his father George Lansbury, the
Cabinet decided that it was the duty of all Cabinet Ministers on vacating office to
return all Cabinet minutes and papers to the Secretary. At the same time an opinion
was sought from the Law Officers on the extent to which Cabinet papers were
recoverable from Ministers. Counsel has before him a copy of the Instructions and the
Opinion, which sets out the history more extensively, including the full text of the 193¢
Cabinet resolution. The Law Officers were asked to advise on a number of different
catagories of document (8). Their advice was that an informal draft prepared by a
Minister at home might never become an official document, but that once a draft had
been initialled by the Minister for an official purpose it would have become an official
document. The other types of document under consideration were all held to be
official documents. The Law Officers decided that on the basis of the concluding
resolutions of each successive Cabinet (with the exception of the 1924-29 Government)
Cabinet Ministers were entitled to refuse to return Cabinet papers. On balance they
felt that there was no right of retention in the case of papers held by Ministers not in
the Cabinet, but they felt that the arguments were so finely balanced that no
distinction should be drawn. In either case, they felt that the right was personal to the
Minister concerned and did not apply after his death. They advised that a right of
action would lie against the personal representatives of a deceased Minister for the
return of official documents. They also considered that an offence would be committed
under section 2 of the Official Secrets Act 1911 if a Minister or personal
representative refused to return an official document.

The law in 1934

The Law Officers advised that the appropriate method of proceeding would be the issue
of a Latin Information. This was a particular form of action - correctly described as
an information of devenerunt - used by the Crown to recover property which had come
into the hands of a third party. It was abolished by section 13 of the Crown
Proceedings Act 1947 and is no longer available. The law of limitation as it affects
the Crown has also changed since 1934. The old doctrine "nullum tempus occurrit regi"
still applied so that an action by the Crown to recover its property could not be time
barred. Similarly it was established that the Crown was not affected by the equitable
doctrine of laches. However, these doctrines were modified by section 30 of the
Limitation Act 1939, now section 37 of the Limitation Act 1980.

The present law

The changes in the law made by the Limitation Act 1939 and the Crown Proceedings
Act 1947 mean that the question of ownership is to be determined in accordance with
the ordinary law. The law relating to public records and to official secrets is also
relevant however, and will be examined below. Consideration will also be given to
whether clause 11(ii) of the 1946 settlement or the undertakings given by the archives
trustees and by Lady Churchill in 1964 are capable of founding a cause of action.
Finally the question of copyright and confidence will be considered.




Conversion and detinue

Prior to | January 1978, the correct form of action for the recovery of property
wrongfully retained by another was an action in detinue. Detinue was abolished by
section 2(1) of the Torts (Interference with Goods) Act 1977 on the basis that the tort
of conversion would be available in all situations where detinue was available (except in
the case of loss or destruction of the goods by a bailee which is dealt with by section
2(2) of the 1977 Act but is unlikely to be material in the present case). It has been
argued that the abolition of detinue has left a gap in the law as conversion would not
necessarily have been committed in every case where detinue was available: see N E

Palmer (1981) 44 MLR 87. However, any deficiency in this area is unlikely to be
material if ownership is determined by events prior to | January 1978.

Section 3(2) of the Limitation Act 1939 provided that where a cause of action in
respect of the conversion or wrongful detention of a chattel accrues to a person, and
he does not recover possession of the chattel for six years, his title to the chattel is
extinguished. Section 3(2) of the 1980 Act is in similar terms.

It has been argued that because section 37 of the 1980 Act (and section 30 of the 1939
Act) states that the Act applies "to proceedings by or against the Crown", section 3(2)
does not bind the Crown since it relates to title, not proceedings. The Law Officers
considered this question in 1956 in the context of an opinion they gave on the possible
recovery of a Memorandum of Works of Edward II (referred to below (8)). They felt
that although the question was not free from doubt, they were inclined to the view that
section 3(2) was so related to section 3(l) and to proceedings that notwithstanding the
limitations of section 30(1) section 3(2) would be held to apply to the Crown. Even if
the Law Officers were wrong, and section 3(2) does not bind the Crown, it would not
seem to assist the Crown since it would still be barred from bringing proceedings to
recover its property. It is necessary to consider whether any event has started time
running under the Limitation Acts.

Events after 1934

In 1934 Lord Hankey, then Secretary of the Cabinet, requested Churchill to return
official documents in his possession. Churchill refused. Counsel has before him copies
of this correspondence (1). Churchill refers to a settlement by Lord Randolph Churchill
of State papers, with a prohibition on publication without Government consent, and
states that he has himself executed a similar deed with a similar provision. In June
1935 the Cabinet Office wrote to Churchill setting out their view of the law (following
the 1934 Law Officers' Opinion) and stating their reasons for wishing the papers to be
kept under their control. Churchill replies by asserting his intention to retain
documents during his lifetime. He questions what was meant by Cabinet papers and
states that many important notes about Cabinet business which he had dictated were
his own property. The Cabinet Office replied, conceding that original informal drafts
prepared by a Minister at home which never became official documents, fell outside the
scope of their definition. In 1935 it was decided (with the approval of the Cabinet) not
to take any further action against Churchill during his lifetime. In April 1936 the
Cabinet Secretary noted that Churchill had returned all Cabinet Minutes and that he
was hopeful that he would recover a great part of the Cabinet papers. Apart from a
note on the Cabinet Office file in 1945 to the effect that Churchill was said to be
taking away the printed copies of his minutes but that copies would remain in HMG
possession, nothing further appears to have happened until the settlement of 1946.
These events are also referred to in slightly more detail in the summary of the Cabinet
Office files on the subject which Counsel has before him (7).




The first question to be considered is whether Churchill's refusal to return papers when
requested in 1934 has resulted in the Crown's title to them being extinguished. All the
papers created by Churchill prior to 1934; were created by him at a time when
Ministers were permitted to retain documents. As the Law Officers recognised in their
opinion of 1934, this meant that Ministers could if they chose decline to return
documents. On this basis the documents could not be said to be "wrongfully retained".
The Limitation Act 1939 had not of course been enacted in 1934! it came into force on
I July 1940. Although the Act is not stated to be retrospective, and section 33
provides expressly that actions already barred and pending actions are not to be
affected, section 3(2) would appear to have the effect of extinguishing the title of a
person to a chattel which had been wrongfully detained more than six years previously.

Counsel is asked to advise whether the Crown's title to papers which Churchill refused
to return in 1934 and 1935 would have been extinguished in 1940 or 1941 following the
coming into force of the Limitation Act 1939.

Events after 1939

Churchill returned to office as First Lord of the Admiralty between 1939 and 1940 and
of course held office as Prime Minister from 1940 to 1945. [t does not appear that any
specific demand was made to him for the return of papers, although he would have
been aware of the terms of the Cabinet resolution of 1934. As has been mentioned in
1946 he made a settlement of all the papers which might now be the subject of a claim
of official ownership. He would have been aware not only of the Cabinet resolution of
1934, but also of the Cabinet Office view that in relation to pre-1934 documents he
was entitled to retain them only during his lifetime and they would be recoverable from
his personal representatives.

The 1946 settlement could therefore be regarded as a conversion of the documents. It
is not clear when the Cabinet Office became aware of the settlement, but their files
would seem to indicate that it was not until nearly six years later in June 1952 when
the Cabinet Secretary met Churchill's solicitor, Anthony Moir. The 1946 settlement
does not purport to transfer property in all the documents to the trustees. Clause |
recites that Churchill "having in his possession" the documents "lately decided to make
proper provision for safeguarding the same and to settle therewith the other property
hereinafter assigned". Clause 2 recites that Churchill had delivered the documents to
the trustees and he assigns the copyright in them "so far as such copyright belongs to
him". Clause 11(ii) (the restriction on disclosure) is silent on the question of ownership.
[t could therefore be argued that the 1946 settlement did not amount to a conversion
of the official documents in Churchill's possession. It could, however, have amounted
to a breach of any implied agreement to the effect that he was allowed to retain
documents for his lifetime only. Counsel is asked to advise whether the settlement of
1946 could constitute a conversion such as to start time running under section 3(2) of
the Limitation Act 1939, and if so whether the date when the Government became
aware of the settlement would make any difference to the date when Crown ownership
would be extinguished.

Events after 1963

As explained above, Churchill made a further settlement in 1963, following which the
archives trustees undertook in 1964 not without the Cabinet Secretary's consent to vest
the papers in any beneficiary without imposing on him an obligation in the terms of
clause 11(ii) of the 1946 settlement. The undertaking was expressed to be given "in
consideration of your permitting us, as Trustees of Sir Winston Churchill's Archive
settlement, to retain under our control the State Papers formally belonging to Sir
Winston". The expression "belonging to" is ambiguous but could be interpreted in this
context to mean "in the possession of". The trustees by the use of the expression




"State Papers" clearly recognised a State interest in the papers and could be
interpreted as having acknowledged Crown ownership, particularly when taken with the
. reference to retention, which seems to imply that were it not for the undertaking the
Government could have demanded the State papers back. This document will
presumably be of limited value if Crown ownership had already been extinguished, but
it would appear to be evidence in support of the view that it had not. Section 23 of
the Limitation Act 1939 (now section 29 of the 1980 Act) (which provides for a fresh
accrual of action on acknowledgement or part payment) did not apply to the
acknowledgement of title to chattels. The 1964 undertaking could not therefore, in the
view of Instructing Solicitor, be used to revive title if it had been extinguished.
Nevertheless, it could perhaps operate as some form of estoppel, preventing the
trustees from denying the Crown's title. Counsel is asked to advise on this.

Public records

The law relating to public records in now contained in the Public Records Act 1958,
which replaced the Public Record Office Act 1838. There does not appear to be any
procedure in the 1958 Act for the recovery of strayed public records. Records which
are not in the Public Record Office or a place of deposit appointed by the Lord
Chancellor under the Act (Churchill College has not been so appointed) are the subject
of section 3. Section 3(l) provides that it is the "duty of every person responsible for
public records of any description which are not in the Public Record Office or a place
of deposit... to make arrangements for the selection of those records which ought to be
permanently preserved and for their safe-keeping". Subsection (2) provides that duties
under this section are to be performed under the guidance of the Keeper of Public
Records; and subsection (4) provides that public records selected for permanent
preservation under the section are to be transfered not later than 30 years after their
creation to the Public Record Office or an appointed place of deposit. Subsection (7)
provides that "Any question as to the person whose duty it is to make arrangements
under this section with respect to any class of public records shall be referred to the
Lord Chancellor for his decision". Section 10(1) defines "public records" by reference
to Schedule 1. Paragraph 2(1) of that Schedule provides that with certain exceptions
"administrative and departmental records belonging to Her Majesty... and, in particular,
records of... any department... or records of any office, commission or any body or
establishment whatsoever under Her Majesty's Government... shall be public records.
Section 3 is on the face of it capable of applying to public records in the custody of
Churchill College but the clear intention of the section is that it should apply to
government departments and other creators of potential public records and not to
existing records that may have strayed from public possession.

Counsel is referred to two opinions which were obtained from the Law Officers in the
present century, one relating to a Memorandum of Works of Edward II, and the other to
a Register of his grandson, Edward the Black Prince (8). The Memorandum turned up in
a shop in Pall Mall in 1956; the Register turned up in the course of a move by a firm
of solicitors from Bedford Row to New Square in 1913. In both cases the opinion of
the Law Officers was sought on whether the documents could be recovered. Both
opinions were decided on the basis of the Public Record Office Act 1838. Section 20
of that Act defined "record" as "all rolls, records, writs, books, proceedings, decrees,
bills, warrants, accounts, papers, and documents whatsoever of a public nature
belonging to Her Majesty..." Section | of the 1838 Act, which established the Public
Record Office under the control of the Master of the Rolls, referred to '"records
belonging to Her Majesty which now are or ought to be deposited in the several record
offices, courts, places and custody hereinafter mentioned..." Section 2 enabled Her
Majesty to order that records '"deposited in any office, court, place, or custody other
than as hereinbefore mentioned" should be under the charge of the Master of the Rolls;
and section 3 contained a procedure under which the Master of the Rolls could issue a
warrant for the delivery of records. In 1956 the Law Officers held that "custody"




meant "official custody" and that notwithstanding the reference in section | to records
which "ought to be deposited" in the places mentioned, the Act could not operate in
relation to public records held in private hands. The Law Officers went on to express
the view already mentioned that any title the Crown might have had to the
memorandum would have been extinguished by section 3(2) of the Limitation Act 1939.

Although the instructions make it clear that the Law Officers were aware of the
earlier opinion relating to the Register of Edward the Black Prince their 1956 opinion
does not refer to it and they appear to have reached the opposite conclusion. (The
earlier opinion was given before 1939 so the question of limitation did not arise, but
this does not seem to have been the reason for their change of mind.)) The (914
instructions ask for the Law Officers' view on whether the Register could be recovered
either under the 1838 Act or "by force of the indefeasible right of the Crown to its
official records". The Law Officers held that the documents were '"records" within the
meaning of section 20 of the 1838 Act and that the Crown was prima facie entitled to
their custody under the terms of the Act and an Order in Council made under section 2
(covering documents in any place other than the places mentioned in section ). The
Law Officers went on, however, to express an opinion on whether the documents could
have been alienated by the Crown since their creation. They stated that their opinion
preceded "on the hypothesis which on the whole we think accurate that the Crown
never owned these documents as private and personal property and could not effectively
transfer their ownership to third parties". This and the reference in the Instructions
to the "indefeasible right of the Crown to its official records" raises an interesting
question about whether public records are capable of being alienated. A thorough
search of old books would be necessary to establish whether such a principle ever
existed, but Instructing Solicitor in a brief search has found no mention of it. In any
event if there were any such principle in ancient times, even if it survived until 1914,
it is unlikely, in the view of Instructing Solicitor, that it would have survived the Public
Records Act 1958, and it would also now be subject to the Limitation Act.

Official secrets

In their 1934 opinion the Law Officers expressed the view that an offence would be
committed under section 2 of the Official Secrets Act 1911 if a Minister, or an
executor or administrator or assign, retained official papers. Counsel will be aware
that section 2 has been repealed (although in principle a prosecution could still be
brought for an offence committed under it) and the relevant provisions are now
contained in the Official Secrets Act 1989. The 1989 Act is more restricted in scope.

Section 8(4) provides that a person who fails to comply with an official direction for
the return or disposal of a document or other article commits an offence. The
subsection applies only to documents or articles "which it would be an offence under
section 5 above for him to disclose without lawful authority". The documents were
entrusted to Churchill College not by Churchill himself but by the archives trustees,
and it would therefore appear that for section 5 to apply the documents must have
been "disclosed" (which is defined in section 13(1) to include parting with possession)
"without lawful authority". The other requirements of section 5 would also need to be
satisfied, in particular disclosure has to be "damaging" for the purposes of section 1|
(security and intelligence), 2 (defence) or 3 (international relations).

Section 8(5) makes it an offence to fail to comply with an official direction to return
or dispose of documents or other articles which it would be an offence under section 6
to disclose without lawful authority. Section 6 relates to information entrusted in
confidence to other States or international organisations; this might conceivably be
relevant.




Under section 9 of the Act no prosecution may be brought without the consent of the
Attorney General. The prosecution of Churchill College for refusing to "return" the
papers to official custody, or indeed of the archives trustees if they were to attempt to
remove the documents from Churchill College and sell them, is a purely hypothetical
possibility, but nonetheless Counsel is asked to consider it.

Clause 11(ii) and the 1964 undertaking

Counsel is also asked to consider the enforceability of clause [l(ii) of the 1946
settlement and the 1964 undertaking given by the archives trustees. Clause 11(ii)
states the trustees "shall not make public or sell or dispose of any document or
information" relating to a Government department since 1900 without the permission of
the Prime Minister and the Minister concerned. The first question is whether the
clause, as a restraint on alienation, is valid at all. There is a line of authority holding
that a restriction on alienation in an absolute gift of property is void. A relatively
recent example is the case of In re Brown [1954] 1 Ch 39. In that case a testator
bequeathed and devised his business and business properties to his wife for life with
remainder to his four sons. He directed that if a son disposed of his interest to any
person other than one of his brothers his share was forfeited and held on certain
discretionary trusts. Harman J held that the prohibition on alienation was void and not
binding.

Harman J held that the doctrine applied to personalty as well as to realty (page 44). It
is referred to in Coke upon Littleton (11th Edition, Part 1, Book 3, Section 360) where
it is said "if a feoffment be made upon this condition, that the feoffee shall not alien
the land to any, this condition is void". However Coke goes on: "but if the condition be
such that the feoffee shall not alien to such a one, naming his name, or to any of his
heirs or of the issue of such a one, etc, or the like, which conditions do not take all
power of alienation from the feoffee, etc, then such condition is good". The cases
seem mostly to relate to devises and bequests, but it could be argued that the principle
was equally applicable to an inter vivos settlement since "feoffment" in Coke would
appear to refer to an inter vivos form of conveyence. The restriction in the 1946
settlement prevents the trustees from selling without the consent of the Prime Minister
and the Minister concerned. It could therefore be argued that it is not an absolute bar
and is therefore not void. Reference might be made in this context to the case of In
re Rosher (1884) 26 Ch 80l. In that case a testator devised an estate to his son
subject to a condition that if he should wish to sell the estate during the testator's
wife's lifetime, she should have an option to buy it (for a substantial undervalue). The
condition was held to be void. It would be necessary to distinguish this case from the
case of the 1946 settlement on the basis that clause 11(ii) does not give the
Government a right to buy the documents, it is merely that no sale can take place
without the relevant consent.

Assuming that clause 11(ii) is not void, is it enforceable at the instance of the Crown?
The Crown is not a beneficiary under the settlement and has provided no consideration
for it. In the view of Instructing Solicitor, clause 11(ii) is not enforceable at the
instance of the Crown as in the absence of a claim In contract or as cestul qui trust

there is no form of action known to the law which the Crown could use to enforce such
a claim. The possibility of an action to restrain disclosure of confidential information
is considered below.




The 1964 undertaking
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