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FrOM THE RIGHT HONOURABLE THE LORD IRVINE OF LAIRG J//
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HOUSE OF LORDS,
LONDON SW1A OPW

The Rt Hon Margaret Beckett MP

President of the Council and Leader

of the House of Commons

Privy Council Office

2 Carlton Gardens

LONDON SW1 5AH  January 2000

Dear H o, \9 onel .
ATTENDANCE OF UK MINISTERS AND OFFICIALS AT DEVOLVED LEGISLATURES

1 am writing to seek colleagues’ agreement to the attached Devolution Guidance Note
covering the handling of invitations which colleagues and their officials may receive to
give evidence to committees of the devolved legislatures. Unless colleagues have
commented by 28 January, the notc will be placed in the public domain.

Officials have been in discussion about the handling of such invitations. The attached draft
has been agreed within Whitehall and endorsed by the Scottish and Welsh administrations. It
offers a pragmatic approach to the handling of requests for evidence from the devolved

legislatures which nonetheless underlines the primacy of the duty owed by UK Government
Ministers to the UK Parliament.

In accordance with the Code of Practice on Access to Government Information, the
Devolution Guidance Notes are publicly available. [ propose to treat the attached note in a

similar fashion.

Yours RAL~

, e Parre NistEr
A ooy & Bus \euor Qots o, Mebek §- b
ara S Rehare Wikkon .




Received: 11y 1700 11:47;

11-JAN-2000 12:46 FROM

-> LINE 2; Page 3

TO PRIME MINISTER P.83-08

DEVOLUTION GUIDANCE NOTE

ATTENDANCE OF UK MINISTERS AND OFFICIALS AT COMMITTEES OF THE
DEVOLVED LEGISLATURES

Introduction

This note provides guidance to UK Ministers and civil servants on how to deal with
invitations to attend Committces of devolved legislatures. It does not provide guidance on
the giving of evidence to these Committees. If such guidance is required, in addition to that
which is already available for giving evidence to. Westminster Committees, it wi_l.l be
provided once it has become clearer how the Committees in the devolved legislatures will

wish to operate.

2, It is open to any of the UK legislatures (the UK Parliament, the Scottish Parliament,
the National Assembly for Wales and the Northern Ireland Assembly) to invite Ministers (or
Secretaries) and civil servants from the UK Government or the devolved administrations to
attend and to give evidence to a Committee. This guidance note covers only the situation
where a Minister or civil servant of the UK Government has received such an invitation from
one of the devolved legislatures. The Constitution Secretariat in the Cabinet Office (0171
270 5914) should be notified of all such invitations.

Invitations to Ministers

3. The devolution legisiation has created powers to require by law the attendance of
individuals at a particular Committee meeting. There are rare circumstances in which a UK
Minister might be so required to attend a committee of the Scottish Parliament. It is not
expected that these circumstances will arise very often and in most cases a Minister will be
invited to attend (as they are invited to Westminster Select Committees). In all cases,
therefore, the invitation will fall into one of two categories: (a) the Minister is required to
attend and give evidence; (b) the Minister is invited (ie not required) to attend and give
evidence. The difference in respect of the three devolved legislatures is set out in the
respective legislation as follows: section 23 of the Scotland Act 1998; section 74 of the

Government of Wales Act 1998 and section 44 of the Northern Ireland Act 1998. It may not

DGN12 12/99 1
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always be easy to determine the exact legal position in any particular case and legal advice

may be required on interpretation. Annex A gives an outline of the legal position but in all

cases of doubt legal advice should be sought.

4, While UK Ministers’ over-riding responsibility is to the Parliament at Westminster,

any request for a Minister to attend a Committee of a devolved legislature should be treated
with as much care and courtesy as an invitation to attend a Commons or Lords Select

Committee. If the assessment of the legal position is that a Minister could be required to
attend a meeting then sending a representative will not usually be acceptable and every

endeavour should be made to attend when and as required by the devolved legislature.

S. If Ministers are invited to attend in circumstances where they cannot be required to do

so then it is a matter for them as to whether they attend or not. It is expected that over time a
pattern of response to such invitations will build up among UK Government Ministers.
Initially Ministers will wish to consider each case on its merits taking into account the

following considerations:

(i) Ministers’ primary duty of accountability is to the UK Parliament, which retains

sole authority for non-devolved matters;

(i) the relationship between the Minister’s responsibilities and the subject of the
devolved legislature’s enquiry (ie how closely linked are the issues? are there

ramifications within devolved areas of UK Ministerial decisions?);

(iii) whether the Minister or another UK Government representative has recently

attended to give evidence on the same or a closely related topic;

(iv) whether there are particular aspects of the issue which weigh in favour of
attendance (eg providing an opportunity for the UK Government to explain its policies
or position; a high level of media interest in the devolved area or a specific case which

has acquired a high profile);

DGN12 12/99
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(v)  whether the devolved legislature might acquire the information by some other
means (evidence may have recently been given to a Westminster Select Committee on

the subject or if it is seeking mainly factual material might a memorandum be provided,

at least in the first instance);

(vi) the effect on the Minister’s other duties and other calls on his time.

6. In some cases, where attendance is invited, it may be appropriate for a junior Minister
or a senior official to attend even when a Cabinet Minister has been invited. Indeed, in many
cases it may be more useful to a Committee for someone other than the original invitfe to
attend. For instance, some senior officials with geégraphical responsibility in Scotland or
Wales for a reserved matter may be particularly well placed to provide information to é
Committee of a devolved lcgislaturé. Alternatively, Ministers may prefer to submit a written

statement.
Invitations to Civil Servants

7 All civil servants working for the UK Government who receive an invitation to give
evidence to a Committee of 5 devolved legislature (in their capacity as a civil servant) should
seek the agreement of the relevant UK Government Minister before accepting or declining the
invitation. All civil servants will appear before the Committees on behalf of Ministers.
Depending on the nature of the subject at issue it may be necessary to seck more explicit

instructions from Ministers on the giving of evidence.

8. As with attendance by UK Ministers it will be important to establish the legal position
regarding attendance (see paragraph 3 above and annex A). The considerations on attendance
when it is invited (but not required) will be similar to those for Ministers as set out in
paragraph 5 above. It will be for UK Ministers to decide whether they wish their officials to
attend. However invitations to officials to give evidence on politically sensitive issues should

be treated with particular caution.

9. Committees of the devolved legislatures may also ask members of non-departmental

public bodies to attend hearings. In such cases discussion between the NDPB and the

DGN12 12/99 3
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relevant sponsor department will be needed to determine the response to the invitation and the

approach to giving evidence. However, NDPBs are free to express their independent views,

subject to any statutory or contractual responsibilities and security constraints.

General

10.  If an invitation has been accepted (either by a UK Minister or a civil servant) and the

subject is’ one which is currently under consideration by a Westminster Select Committee
then that Committee should be informed through the Departmental Select Committee Liaison
Officer. Irrespective of the current concerns of Westr_ninéter Select Committees it may prove

to be good practice to inform them of approaches from devolved institutions.

I1. On all occasions, and whatever the intention as regards attendance, Ministers and their
officials should deal with devolved Committees with the same courtesy, respect and
promptness as they would use in dealing with Westminster Select Committees. The
Government wishes the devolved arrangements in Scotland, Wales and Northern Ireland to
operate effectively within the new constitutional frameworks that have been provided.
Behaving in the proper way towards the devolved legislatures’ Committees will be one way

of achieving this aim.

Constitution Secretariat
Cabinet Office
December 1999

DGN12 12/99
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Invitations from Committees of Devolved Legislatures: the legal position

This note is an outline of the legal position as regards the acceptance of invitations from
Committees of the devolved legislatures. It is not comprehensive, particularly with regard to

the Scottish Parliament, and in all cases of doubt legal advice should be sought.

The Scottish Parliament

2. The powers of the Scottish Parliament to call for witnesses and documents are in

section 23 of the Scotland Act 1998. The general power permits the Scottish Parliament to
require persons to attend and give evidence concerning any subject for which the Scottiéh
Executive has “general responsibility”. “General responsibility” is undefined and potentially
covers a very large number of subjects, including, functions transferred under or by virtue of
section 53 (general transfer of functions to Scottish Ministers), section 63 (executive
devolution) and section 89 (cross border bodies). It should be noted that the power is
exercisable in relation to subjects and not merely in relation to functions. In addition, it
should be noted that a member of the Scottish Executive has general responsibility only in or

as regards Scotland.

3. However, the power is then qualified in a number of ways. Most importantly, in the
current context, Ministers and officials cannot be required to attend in relation to the exercise
of their functions if they are functions which can also be exercised by Scottish Ministers (ie
concurrent functions) or are exercisable only after obtaining the agreement of or after
consultation with Scottish Ministers (subsection 4). The result appears to be that where the
Scottish Ministers have some influence over the exercise of functions UK Ministers and
officials cannot be required to attend in relation to those functions ~ thus maintaining an
appropriate division of accountability. However, the limitation on functions exercised with
agreement or after consultation is limited to reserved matters (subsection 5). So for a
devolved subject where a Minister exercises functions with the agreement of or afier
consultation with Scottish Ministers then a requirement to attend may be imposed. Taking all
the above into account, the power of the Scottish Parliament to summon Ministers appears to

be quite limited.

DGNI12 12/99
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4, In some cases the other qualifications of the general power may be relevant. For
example, witnesses cannot be required to answer questions or produce documents which they
would be able to refuse to answer or to produce in court proceedings in Scotland (subsection
9).

5. Section 25 establishes that failure to comply with the requirements of the Scottish

Parliament constitutes a cnminal offence.

The National Assembly for Wales

-

6. The powers of the National Assembly for Wales to call for witnesses and documents

are in section 74 of the Government of Wales Act 1998. The powers are limited to bodies
specified in Schedules 4 and 5 of the Act. UK Ministers and their departments are not
included in those schedules and Ministers and officials cannot therefore be required to attend.
A number of public bodies (some UK-wide) are, however, included. The Secretary of State
can amend Schedule 5 so the position may change. Failure to comply is again a criminal

offence (subsection 75(2)).

The Northern Ireland Assembly

2 The powers of the Northern Ireland Assembly to call for witnesses and documents are
in section 44 of the Northern Ireland Act 1998. The matters on which witnesses may be
required to attend and give evidence or on which documents may be required are potentially
very wide. The matters are transferred matters and other matters in relation to which
statutory functions are exercisable by Northern Ireland Ministers or departments (subsection
2). UK Ministers or officials outside Northern Ireland can only be summoned in conmection
with the discharge of functions relating to matters falling within subsection (2). A further
important exclusion from the requirement is the discharge of functions by Ministers and
officials prior to the appointed day — ie in advance of devolution to Northern Ireland taking

place (subsection 4). Failure to comply is again a criminal offence (section 45).

DGN12 12/99
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From the Principal Private Secretary 17 December 1999

D(7r {\chr/

JOINT ACTION WITH DEVOLVED ADMINISTRATIONS

The Prime Minister was grateful for the Deputy Prime Minister's minute
of 2 December about these arrangements.

The Prime Minister would not want a very large number of UK Ministers
to attend these meetings, which of course do not have any decision-taking power.
Nor, of course, are they the only forum for liaison with the devolved
administrations on matters of common interest, such as social exclusion. But the
Prime Minister would certainly want to ensure that any papers from the meetings
of the JMC were fully circulated to all the relevant UK Departments, whether or
not they were members of the Committee.

As you know, there was a preliminary meeting with the devolved
administrations earlier this month to look at the setting up of a Joint Ministerial
Committee on Poverty. The formal terms of reference, membership and work
programme are now to be considered. The Prime Minister thinks that a final
decision on the UK Ministers who should be members should be taken in the
light of this work. He would be sympathetic to Hilary Armstrong's membership
if, as seems likely, social exclusion figures prominently in the work programme.

I am copying this minute to Tom Scholar (HM Treasury), Debora
Matthews (Lord Chancellor's Office), Mike Wardle (Department for Education
and Employment), Rod Clark (Department of Social Security), Antony Philipson
(Department of Trade and Industry), Jayne Colquhoun (Scotland Office), Simon
Morris (Welsh Office), Nick Perry (Northern Ireland Office), Gaynor Jeffrey
(Patricia Hewitt's office, DTI) and Sebastian Wood (Cabinet Office).

Ton, Qq’(

JEREMY HEYWOOD
Peter Unwin Esq
Department for the Environment, Transport and the Regions.




Secretary of the Cabinet and Head of the Home Civil Service

From the Private Secretary

JEREMY HEYWOOD

JOINT ACTION WITH THE DEVOLVED ADMINISTRATIONS

I minuted you on 9 December with a draft reply to the Deputy Prime
Minister’s minute of 2 December on membership of the Joint Ministerial
Committees with the devolved administrations. You asked for an updated

draft. This is attached.

& As before the thrust of the advice is that Hilary Armstrong’s
membership of this committee should be addressed when the terms of
reference and membership are determined. The general principle is that we

do not want these committees getting too large and unwieldy.

3. As this is about the UK Government’s representation, I suggest you do

not copy your reply to the devolved administrations.

SEBASTIAN WOOD
17 December 1999

Ref: A01999/3520




DRAFT LETTER TO PETER UNWIN, DETR

JOINT ACTION WITH DEVOLVED ADMINSTRATIONS

The Prime Minister was grateful for the Deputy Prime M?ér’s minute of

2 December about these arrangements.
/

The Prime Minister would not want a very large nug;ré/r of UK Ministers to

attend these meetings, which of course do not jﬁave any decision-taking
power. Nor, of course, are they the only forun}gff)r liaison with the devolved
administrations on matters of common 1nt§rest, such as social exclusion.
But the Prime Minister would certainly walrf;: to ensure that any papers from
the meetings of the JMC were fullyjféirculated to all the relevant UK
Departments, whether or not they wc;gc’fmembers of the Committee.
B TN R ,/

'Phe—-PFhﬂe—M-in-ie%ef—unde;sta-nds-mﬁhat there was a preliminary meeting with
the devolved administrations earher this month to look at the setting up of a
Joint Ministerial Commltteg on Poverty, Me formal terms of

reference, membership and work programme are now to be considered.

Armstrong’s membefship if, as seems likely, social clusion figures
prominently in the /x{:ork programme.

I am copying t?ﬂ/s minute to the Private Secretaries to Gordon Brown, Derry

5 N

Irvine, David /Blunkett, Alistair Darling, Stephen Byers, John Reid, Paul
Murphy, Petér Mandelson, Patricia Hewitt and to Sir Richard Wilson.

JEREMY HEYWOOD

Ref: A01999/3520




. FROM : D A BREW
DATE : 15 DECEMBER 1999

SIR RICHARD WILSON

Copy: PS/Lord Chancellor
PS/MCO
PS/Lord Falconer
Alastair Campbell
Jeremy Heywood
Pat McFadden
Jim Gallagher
Quentin Thomas
Willy Rickett

GOVERNMENT ANNOUNCEMENTS AND THE DEVOLVED ADMINISTRATIONS

1. This minute suggests that you invite the Prime Minister to minute the Chancellor of
the Exchequer about the importance of ensuring that the devolved administrations are not
caught unawares by announcements from Whitehall, particularly on Government Spending.
It also offers a draft reply (i) for Lord Falconer to send to Alun Michael and (ii) for you to
send to Muir Russell. Both have recently expressed concerns about actual or potential
communication failures. '

Timing
¥ Routine.

Background

- 8 Muir Russell wrote to you on 8 November expressing his concern about the handling
of recent MAFF and Home Office spending announcements. Failure to keep the Scottish
Executive closely in touch with spending negotiations which continued up to the wire had
undermined effective presentation in Scotland. We should avoid giving the impression —
which if it became public would be very damaging — that at the centre of Government there
was a disregard for Scotland, Wales and Northern Ireland. Some of these difficulties might
be avoided by clarifying the arrangements for access to the Reserve.

4, On 16 November, Alun Michael wrote to Lord Falconer on a similar theme. He
emphasised the importance of ensuring that the devolved administrations should not be
surprised by announcements from Whitehall. Given prior warning, the administrations could
make a supportive and positive response. He was particularly anxious at the potential for
Wales to be seen to be adrift of the mainstream.

Consideration
- There are two slightly separate issues here. One relates to the need to ensure that the

devolved administrations are kept up to speed with significant developments in UK policy.
We are full of good intentions about that, as the Memorandum of Understanding and

Db541.min




Concordats say. However, some Ministers and Departments are clearly more assiduous than
others; and there can be a disturbing tendency in some quarters to develop ideas at the centre
while keeping others in ignorance until the last minute.

6. The second issue relates to access to the Reserve. This was discussed before
devolution, and the view was that the Barnett formula should not automatically be applied to
Reserve claims in comparable programmes for England affecting devolved matters. The
consequence is somewhat paradoxical. Applying the formulaic approach during the CSR
gives an automatic outcome for Scotland, Wales and Northern Ireland when there is no
pressure for an immediate announcement. By contrast, when the devolved administrations

need to respond instantly to a one-off spending announcement in-year, they need to negotiate
a special deal.

4. A combination of these two factors can all too easily lead to an outcome which wrong
foots the Scots or the Welsh and convey the impression that they are entirely peripheral. That
does no good for them nor for HMG.

Conclusion and recommendation

8. The two problems require a different response. The first can be tackled only by
sensitising Whitehall Ministers to the importance for the Government collectively of their
involving the devolved administrations in their plans. That will not be the highest priority of
individual Ministers and in my view requires re-enforcement from the top. The second issue
may be more difficult to resolve. It is essentially a matter for the Treasury. But the
establishment of more automatic ground rules would clearly minimise the scope for the
devolved administrations to be caught off guard.

9. Both aspects can be tackled by the Prime Minister minuting the Chancellor of the

Exchequer and building on his evident desire to forge a closer and publicly visible alliance
with the devolved administrations. I attach a suggested draft.

David Brew

D A BREW
Room 408b

CONSTITUTION SECRETARIAT
Tel: 270 5917
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DRAFT FOR SIR RICHARD WILSON

Prime Minister

I think it would be timely for you to send a signal to colleagues reinforcing the need for

them to factor Scotland, Wales and Northern Ireland into the UK equation in a way

which will have been unfamiliar hitherto. There is a risk that making policy

announcements without alerting the devolved administrations in good time —
particularly where public expenditure is involved — will put them on the back foot and
undermine the common front which I know you are anxious to present. I think you
could send the necessary signal to colleagues by minuting the Chancellor. A draft is

attached.

There are two slightly separate issues here. One relates to the need to ensure that the

devolved administrations are kept up to speed with significant developments in UK policy.

We are full of good intentions about that, as the Memorandum of Understanding and

Concordats say. However, some Ministers and Departments are clearly more assiduous than
others; and there can be a disturbing tendency in some quarters to develop ideas at the centre
while keeping others in ignorance until the last minute. Gordon Brown’s initiative in setting
up new Joint Committees with the devolved administrations is aimed at tackling some of the

problems which can arise.

The second issue relates to access to the Reserve. This was discussed before devolution, and

the view was that the Barnett formula should not automatically be applied to Reserve claims
in comparable programmes for England affecting devolved matters. The consequence is that
the devolved administrations need to negotiate a special deal each time there is a successful

claim.

A combination of these two factors can all too easily lead to an outcome which wrong foots
the Scots or the Welsh and conveys the impression that they are entirely peripheral. That
does no good for them nor for HMG. It is a problem which has been taxing colleagues in
both Scotland and Wales; and which may become increasingly problematic in Northern

Ireland unless it is nipped in the bud.

Db541.min




The two problems require a different response. The first can be tackled only by sensitising
Whitehall Ministers to the importance for the Government collectively of their involving the
devolved administrations in their plans. That will not be the highest priority of individual
Ministers and in my view requires re-inforcement from the top. The second issue may be
more difficult to resolve. It is essentially a matter for the Treasury. But the establishment of
more automatic ground rules would clearly minimise the scope for the devolved

administrations to be caught off guard.

Both aspects can be tackled by your minuting the Chancellor of the Exchequer and building

on his evident desire to forge a closer and publicly visible alliance with the devolved

administrations. I attach a suggested draft.
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DRAFT MINUTE FOR THE PRIME MINISTER

CHANCELLOR OF THE EXCHEQUER

GOVERNMENT ANNOUNCEMENTS AND THE DEVOLVED
ADMINISTRATIONS

1. You have taken forward proposals with the devolved administrations to ensure the

best possible co-ordination between UK Government policy and issues where policy is
devolved. You are right to point out that success in achieving our objectives often depends

on effective co-operation.

- There are two areas where I think we need to re-examine our practices in order to
deliver joined up Government. One is in keeping our devolved colleagues up to speed with
significant developments in UK policy. The other is in making sure that there is absolute
clarity about the consequences for Scotland, Wales and Northern Ireland of spending

announcements.

3. On the first point, we need to ensure that the devolved administrations have advance
warning of announcements from Whitehall Departments in areas for which they have
responsibility in their respective areas. It is important that they should not be put on the back
foot: they can respond constructively if properly prepared. I am asking Alistair Campbell to
assist in that task through the Strategic Communications Unit. However, I think we should
consider as a matter of policy allowing a period of time between a decision being taken which
will affect the devolved administrations and its announcement. How long this should be
clearly depends on the circumstances. As a general rule, I would suggest [a week]. Where
events are moving faster colleagues should do their best to keep their counterparts informed
before they go public. It is important that the Government should always be aware of the

consequences of its announcements for England, Wales, Scotland and Northern Ireland.

4. Second, I should be grateful if you could look at defining more clearly the
circumstances in which the devolved administrations would benefit from extra expenditure
arising from spending announcements. If the Barnett formula is not automatically to be
applied to claims on the Reserve in respect of English programmes, we need to ensure that

the overall UK arrangements are settled before rather than after we make an announcement. I

Db538.min




‘ should be grateful if you could look to see whether there are any steps which the Treasury

might take to avoid past difficulties and re-examine the case for formula consequentials

applying to in-year access to the Reserve.

Db538.min




DRAFT LETTER FOR LORD FALCONER

Rt Hon Alun Michael JP MP AM

First Secretary

The National Assembly for Wales

Cathays Park

CARDIFF

CF10 3NQ December 1999

GOVERNMENT ANNOUNCEMENTS

Thank you for your letter of 16 November.

Your points are well taken. We are all learning to operate in a devolved world. For

my part, I shall do what I can to encourage timely and effective communication

between Whitehall and the devolved administrations. I know that Richard Wilson is
considering whether there is any more that he or No.10 could do to get the message

across.

I am copying my letter to Paul Murphy, Sir Richard Wilson and Alistair Campbell.




DRAFT LETTER FOR SIR RICHARD WILSON

Muir Russell Esq

Permanent Secretary

Scottish Executive

St Andrew’s House

Regent Road

EDINBURGH

EH1 3DG December 1999

HANDLING OF SPENDING ANNOUNCEMENTS

I have been mulling over your letter of 8 November; and you will have seen

David Omand’s letter of 23 November in response.

Your points are perfectly fair. Like you, I hope that the MoU and Concordats will

help create a climate in which effective communication becomes second nature.

The Prime Minister has asked for meetings with Donald Dewar and John Reid every
two months. He is clearly anxious to ensure that the devolution arrangements operate
effectively. We shall obviously wish to encourage best practice; and I shall be
considering whether there are any concrete steps which we might take to re-inforce

our good intentions.

I am copying my letter to Andrew Turnbull, Richard Packer and David Omand, as

well as to Willy Rickett and Quentin Thomas here.




ﬁ} DETR

ENVIRONMENT
TRANSPORT
REGIONS

David Brew
Constitution Secretariat
Cabinet Office

70 Whitehall
LONDON

SWI1A 2AS

COVERING
RESTRICTED - POLICY

AVRIL HUSTON
RPU2

DEPARTMENT OF THE ENVIRONMENT
TRANSPORT AND THE REGIONS

1/A5 ELAND HOUSE
BRESSENDEN PLACE
LONDON

SWIE 5DU

DIRECT LINE: 0171 890 4210

Fax: 0171 890 4249

GTN CopE: 3533

E-mail: avril_huston@detr.gsi.gov.uk

OuR Rer: GR4 3/6/17

15 December 1999

Dear Mr Brew
DRAFT DETR/NATIONAL ASSEMBLY FOR WALES CONCORDAT

I attach for information the draft bilateral concordat between DETR and the National
Assembly for Wales. This draft was sent by Andrew Murray to Tony Joss of the Assembly
today. The draft is still subject to discussions between DETR and the Assembly; however,
we hope to reach official agreement before the end of the year and aim to publish the
concordat early in the new year.

I am copying this letter to DP(O) colleagues in case other UK Departments have any
difficulties with what we are proposing. Any comments should be sent to me by close of
play on Thursday 23 December.

Yours sincerely

Artsonr

Avril Huston
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Introduction

1. This concordat is made between the Department of the Environment,
Transport and the Regions (DETR) and the Cabinet of the National Assembly for
Wales. It is intended to provide the framework to guide the future working
relationship between the Secretary of State for the Environment, Transport and the
Regions, other DETR Ministers and officials of the Department of the Environment,
Transport and the Regions (together referred to in this document as “DETR”) and the
Cabinet of the National Assembly for Wales, comprising the Assembly First
Secretary, Assembly Secretaries and their officials (together referred to as “the
Assembly”). The terms “DETR” and “the Assembly” include their respective
Executive Agencies where appropriate. The objective of the concordat is to ensure
that the roles and responsibilities of DETR and the Assembly in the new constitutional
structure are effectively translated into practical working arrangements between the
two organisations. The aim is to promote the establishment of close and harmonious
working relationships and good communications at all levels between the two
organisations, and in particular to foster constructive co-operation.

2 In support of these objectives, DETR and the Assembly will also jointly
establish a forum of senior officials intended to help promote good relationships
between the two organisations. The forum will focus on administrative and cross-
cutting issues rather than specific policy matters or disputes, which will be dealt with
under the procedures indicated below. The forum will monitor the effectiveness of

this concordat in delivering the aims described above, and will consider the scope for
improvements, taking account of the future developing needs of the two organisations.
This will include oversight of the formal review process for the concordat referred to
in paragraph 39 below.

Nature of concordat

3 This concordat has been drawn up in accordance with the principles outlined
in the Memorandum of Understanding (MOU) which sets out the understanding of the
UK Government and the administrations of Scotland, Wales and Northern Ireland of
the principles that will underlie relations between them. The MOU is supplemented
by an agreement on the Joint Ministerial Committee (JMC) and by guidance on
common working practices. There are also over-arching concordats setting out the
framework for co-operation on EU policy issues, international matters, statistics and
inward investment. Where those matters are concerned, reference should first be
made to those over-arching concordats. However, where specific arrangements on
cost-sharing have been agreed between DETR and the Assembly, those arrangements
apply rather than the general cost-sharing provisions of the statistics concordat.

4. This concordat is a voluntary arrangement between DETR and the Cabinet of
the National Assembly for Wales. It is not a binding agreement or contract and so
does not create any legally enforceable rights, obligations or restrictions. It is
intended to be binding in honour only. The Government of Wales Act 1998 (“the
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1998 Act”) and other legislation provide for statutory consultation by the UK
Government with the Assembly in certain cases; this concordat does not create any
equivalent or other right to be consulted or prevent consultation beyond that required
by statute. Any failure to follow the terms of the concordat is not to be taken as
invalidating decisions taken by DETR or the Assembly.

o The main body of this concordat specifies general working arrangements
between DETR and the Assembly. There are also a number of annexes containing
additional arrangements which relate to specific subject areas (or groups of subjects).
For other subject areas which are not covered in the annexes, the arrangements
provided for in the main body of this concordat, taken together with the MOU, the
JMC agreement, the over-arching concordats, and guidance on common working
practices will be followed.

Interpretation

6. As this concordat indicates, DETR and the Assembly will exchange
information and inform or consult each other about a wide range of issues in a wide
range of situations. The concordat is not, however, intended to be an exhaustive
description of every aspect of the relationship between the organisations, or to
preclude communication between them about other issues or in other situations.

¢ It is not generally either possible or desirable for the concordat to prescribe in
detail the circumstances which will trigger a need to invoke the arrangements set out
in this concordat, or the exact form of communication or the timescale involved.
Where specific arrangements are necessary on particular topics they are outlined in
this concordat and its annexes. DETR and the Assembly will use their judgement,
taking into account the terms of this concordat, in determining for any given issue the
procedures (including the level of detail and, where necessary, the period of notice)
that appear reasonable and appropriate in the circumstances, in accordance with the
principle that if either is planning action which impinges on the responsibilities of the
other, it should give adequate forewarning.

8 This concordat is framed in terms of the interface between DETR and the
Assembly; it is not intended to imply that communications on issues covered by the
concordat should not, where appropriate, also involve other UK Departments or
devolved administrations; indeed that may be the most effective way of conducting
some business. In particular, communications may also involve the Secretary of State
for Wales, for example where he has a role under the terms of the 1998 Act, or in the
circumstances envisaged in paragraphs 24 and 25 of the MOU.

Confidentiality

9. DETR and the Assembly wish to ensure that the information each supplies to
the other will be treated in a way consistent with the level of confidentiality
appropriate to it, and in accordance with the principles set out in the MOU. These
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arrangements rely for their effectiveness on mutual respect for the confidentiality and
sensitivity of information exchanged. Consultation and discussion with the Assembly
on matters not in the public domain may be limited to the relevant Assembly
Secretary(ies) and Assembly officials, and will be subject to the establishment of
suitable arrangements to safeguard confidentiality. DETR and the Assembly will not
in any case disclose unpublished information to third parties without the permission of
the administration which provided the information, subject to the requirements of the
law and other obligations.

10.  In considering the case for disclosure, the provisions under the proposed UK
Freedom of Information Act will be taken into account. Until such legislation comes
into effect, the Open Government Code of Practice on Access to Government
Information and the equivalent rules which apply to the Assembly will govern
disclosure of information.

Statutory framework

11.  The 1998 Act, Orders in Council made under that Act (in particular under
section 22 of that Act), and other subordinate legislation made under the Act, provide
for a range of functions to be transferred to, or made exercisable by, the Assembly, or
to be conferred or imposed on the Assembly subject to specified limitations or
constraints. Where such legislation provides, a function exercisable in relation to
Wales may be exercisable by the Assembly jointly or concurrently with a Minister of
the Crown, and, so far as exercisable by a Minister of the Crown, may be exercisable
by him with the agreement of or after consultation with the Assembly. The Assembly
may also make arrangements for the exercise of its functions by a Government
department or other public authority (but not any legislative functions). Other
functions exercisable in relation to Wales (which are not devolved to the Assembly)
remain the responsibility of the appropriate UK Minister. Responsibility for primary
legislation relating to matters in or as regards Wales remains with the UK Parliament,
although powers by order to amend or modify the effect of primary legislation in
certain cases may be conferred on or transferred to the Assembly. The Assembly may
also have such powers by virtue of being designated to make regulations under section
2(2) of the European Communities Act 1972. Section 31 of the 1998 Act provides
that the Secretary of State for Wales is required to consult the Assembly, so far as
appears to him to be appropriate, on the Government’s legislative programme for each
session of Parliament.

Practical arrangements

12. DETR and the Assembly recognise that good communications systems are
essential in order to assist the process of policy formation and decision-making in
each administration and to meet any consultation or other requirements connected
with the exercise of a function. In general, it is expected that communication between
DETR and the Assembly will be between their relevant officials, or between DETR
Ministers and the Assembly First Secretary or the relevant Assembly Secretary(ies).
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DETR and the Assembly undertake to keep each other informed, where relevant, of
developments in policy and practice in respect of matters within or affecting their
respective responsibilities, including proposals for legislation and other initiatives,
and other issues which may be relevant to each other. They also recognise that there
will be mutual benefit from the exchange, where appropriate, of information on
scientific, technical and policy matters, in accordance with the principles set out in the
MOU. Specific arrangements are set out below.

Primary legislation

1 In addition to the duties of the Secretary of State for Wales to consult the
Assembly under section 31 of the 1998 Act, DETR will, so far as practicable and
appropriate, consult the Assembly at the earliest opportunity on proposals for
legislation which would affect the functions or responsibilities of the Assembly or
would be of particular impact in Wales. Consultation on legislative proposals not in
the public domain may be limited to the Assembly Secretary(ies) and Assembly
officials who are responsible for the relevant functions or other matters, and will be
subject to the establishment of suitable arrangements to safeguard confidentiality.

14.  Where DETR is promoting primary legislation which contains clauses which
are specific to Wales, it may where appropriate seek support from the Secretary of
State for Wales and his Department in taking these clauses through Parliament. He
and his office will therefore be kept informed from an early stage of the detail of these
clauses.

15.  Where the Assembly proposes to use the Assembly’s own powers to amend or
modify primary legislation in any area within or relevant to DETR’s responsibilities it
will so far as practicable and appropriate consult DETR at the earliest opportunity on
its proposals. Such consultation will be subject to the establishment of suitable
arrangements to safeguard confidentiality. Such consultation will not affect any duty
on the Assembly to consult or seek agreement, or to comply with any other condition
attaching to the exercise of these powers.

Devolved Functions

16.  Inrelation to functions exercisable by the Assembly, DETR and the Assembly
will:

e share information, analysis and research, where this would be of mutual
benefit;

inform each other of any relevant information which comes to their

attention which may require action by or have resource consequences for
the other party;
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e seek to involve each other, as and when appropriate, in policy formation on
topics where there is a reasonable expectation that a policy initiative might
affect, the other’s responsibilities, or be used or adapted by the other;

inform each other at the earliest practicable stage of any proposal to
change primary or secondary legislation, and to highlight the potential
implications, so far as apparent, for the other’s responsibilities; and

inform each other at the earliest practicable stage of substantive new policy
announcements which may be relevant to the other’s responsibilities.

Interface between Devolved and Non-devolved Functions

17.  There are some areas where there is a close interface between the devolved
functions of the Assembly and non-devolved functions of DETR. DETR and the
Assembly will maintain close contact on issues where this arises. In such cases:

e the Assembly will consult DETR at an early stage when there is a possibility
that a proposed policy or decision (eg on planning guidance) may have an
impact on or be connected with a matter (eg UK or GB-wide strategies) for
which DETR is responsible; DETR will similarly consult the Assembly at an
early stage where a proposed policy or decision might affect matters for which
the Assembly is responsible;

in the case of planning or analogous cases which are to come before Ministers
or members of the Assembly or the Planning Panel for decision and where
there is an interface between devolved and non-devolved matters, the
Assembly and DETR will inform each other at an early stage; such notification
will be in sufficient time to enable the recipient to submit representations, in
the same way as other interested parties, for consideration before a decision is
reached;

each party will ensure that the other is kept abreast of developments in policy,

practice and legislation, including discussions with third parties, in areas
where there is, or could be, an interface;

the Assembly and DETR will co-ordinate activities where appropriate.

18.  DETR may offer advice to the Assembly on the effect of a proposal by the
Assembly on functions within DETR’s responsibility, and the Assembly may
similarly offer advice to DETR on the effect of a proposal by DETR on functions
within the Assembly’s responsibility. If the administration making the proposal
intends to proceed with it without measures to take account, in whole or in part, of the
other’s advice, it will notify the other administration about this, wherever possible
before presenting the proposal in public.
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Non-devolved Functions

19. In relation to non-devolved functions of DETR:

DETR will inform the Assembly, as early as practicable, of proposals
which are likely to be of interest to the Assembly, and wherever possible
before any public announcement is made;

DETR and the Assembly will inform each other of any information which
comes to their attention which may require action by the other party.

Joint and Concurrent Powers

20.  Joint powers are those where it is a legal requirement for the Assembly and
UK Ministers to act in agreement and together. Alternatively, there may be a
requirement for UK Ministers to act only after consultation with the Assembly (or
vice versa). Concurrent powers are those which either the Assembly or UK Ministers
or both will be able to exercise in Wales. In such cases, the provisions in paragraphs
17 and 18 above will apply, subject to any necessary modifications.

Production of Guidance

2k Where the relevant legislation applying in England and in Wales is
substantively the same, DETR and the Assembly will consider the scope for co-
ordinating the preparation and cross-checking of their respective codes of practice and
other published guidance, with the aim of ensuring compatibility and consistency
where appropriate. They will also consider whether to issue their respective guidance
as part of a joint package. The aim will be to ensure clarity and to avoid confusion for
those to whom the guidance is addressed.

Publicity and Publications

22.  The Assembly will, where appropriate, inform DETR, in advance, of public
statements which can be prepared well in advance (e.g. consultation documents, Press
Notices, publication of research findings and reports) on functions of the Assembly
for which DETR has responsibility in relation to other parts of the UK or which have
an impact on the exercise of functions of DETR. DETR will, where appropriate,
inform the Assembly, in advance, of corresponding public statements which can be
prepared well in advance on matters relating to functions of DETR for which the
Assembly is responsible in Wales or which have an impact on the exercise of any
Assembly functions. In preparing publicity campaigns, DETR and the Assembly will
consider in advance whether co-ordinated campaigns would be mutually beneficial;
and co-operate on delivery where appropriate. When it is preparing publicity or other
material which relates to Wales, DETR will abide by the terms of its Welsh Language
Scheme, once that has been agreed.
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Dispute Resolution

23.  The vast majority of matters should be capable of being handled bilaterally
between DETR and the Assembly at official or Ministerial/Assembly Secretary level.
Where, exceptionally, an issue cannot be resolved bilaterally, or through the good
offices of the Secretary of State for Wales, it will normally be referred, in accordance
with the MOU and the JMC agreement, to the JMC Secretariat. Whilst such
discussions are under way, DETR and the Assembly will continue to be able to act in
areas within their respective competence.

24. It is recognised that the above mechanisms will not be appropriate in some,
perhaps exceptional, cases which involve third parties, for example where
commercially confidential and market sensitive information is involved. In these
instances arrangements will need to follow any specific legal requirements.

General Administration

25. The Assembly and DETR will consult each other where appropriate on
correspondence and Parliamentary/Assembly business, and on public statements and

announcements, in accordance with the arrangements set out in the MOU and
supporting guidance material.

Public Bodies

26. A number of public bodies for which DETR is responsible have functions that
relate to devolved matters in Wales as well as other functions. DETR will liaise
closely with the Assembly on the arrangements for these bodies, and in particular on
matters relating to devolved functions. Detailed arrangements are set out in the
Annexes as appropriate.

Appointments

27. DETR will consult the Assembly in accordance with section 30 of the 1998
Act in relation to appointments to any public posts which have been specified under
that section. DETR may also, where appropriate, consult the Assembly about other
appointments to public bodies with a UK or GB remit. Specific arrangements for
appointments to certain bodies are included in annexes to this concordat.

Joint Working

28. DETR and the Assembly may set up joint working groups or committees
where appropriate. DETR may, where circumstances permit and this is appropriate,
invite the Assembly to nominate members of committees which consider for England,

matters that are transferred to Wales, or matters which, though not transferred, may
affect Wales.




RESTRICTED - POLICY
DRAFT: 14 DECEMBER 1999

Analysis, Statistics, Research and Monitoring

29.  DETR and the Assembly will consult each other regularly about matters of
mutual interest on analysis, research, monitoring and statistics, including proposals for
and results of research programmes. DETR and the Assembly will, as and where
appropriate, co-operate with each other, to the extent that available resources permit,
in the provision of data and information needed to fulfil their respective
responsibilities. DETR and the Assembly will continue to co-operate on existing
research projects covering England and Wales, where that remains appropriate, and
may co-operate on future such projects where that is in their mutual interest. The
over-arching concordat on statistics provides general guidance on that issue, and
should be read in conjunction with this paragraph, subject to any specific cost-sharing
arrangements referred to in paragraph 3 of this concordat.

Regulatory impact assessments

30.  Where domestic legislation, proposals for EC Directives, other European
legislation and other proposed international obligations have an impact in relation to
Wales on the costs of businesses, charities or voluntary bodies, a regulatory impact
assessment will need to be prepared by DETR or, in the case of Assembly legislation,
by the Assembly. DETR and the Assembly will discuss the most appropriate means
in each case for obtaining the information necessary for each of them to fulfil their
respective responsibilities, and will provide advice and support to the other as
appropriate. DETR and the Assembly will also co-operate where either of them
decides to carry out a regulatory impact assessment for certain proposals other than by
reason of an anticipated impact on costs.

EU and International Matters

General

3k The over-arching concordats on EU and international matters provide general
guidance on how these issues should be handled and should be read in conjunction
with the following paragraphs.

EU and International Obligations

32.  The UK Government will continue to play the leading role in international and
EU negotiations. Any legally binding target or undertaking set in this context for the
UK as a whole will require a UK-wide response to ensure that the UK can meet it.
Similar considerations apply to obligations arising under informal instruments, as
defined in the international concordat. Some of the policies needed to meet EU and
international obligations may be the responsibility of the Assembly, others will
remain with the UK Government. The Assembly will therefore have an important
contribution to make in developing and delivering new programmes to meet EU and
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international obligations. Regular dialogue and close co-operation between DETR
and the Assembly will therefore be essential.

33.  The Assembly will co-operate fully with the monitoring and reporting process
for EU and international obligations, providing details of, and relevant data on, the
results of monitoring, assessment and initiatives carried out within Wales. It will also
participate fully in any EU or international monitoring and review of programme

measures taken across the UK which together form the UK’s response to such
obligations.

34.  Inthe case of quantitative obligations, the 1998 Act includes powers that could
be used, if needed, to enable the allocation of a share of such obligations to the
Assembly. The EU concordat sets out the general approach to be taken in such cases.

35. Where an EU or international obligation is framed in quantitative terms,
DETR and the Assembly will discuss the extent to which each will contribute to the
UK’’s efforts to meet the obligation, based on their respective scope for action within
their competences and taking account of all relevant circumstances. Such discussions
may also where necessary cover the collection of information to assist in determining
the appropriate contributions, and the methodology to be used in monitoring
performance.

Expert Advice

36. The Assembly will where practicable make available to DETR, in support of
the UK’s position at EU and international meetings, expert advice as requested. This
will include the reasonable provision, at DETR’s request, of qualified personnel to
form part of the UK’s delegation. (This arrangement is in addition to the provisions
of the EU concordat covering attendance by representatives of the Assembly at EU
and international meetings.)

Finance

37. HM Treasury’s Statement of Funding, dated 31 March 1999, sets out the
policies and procedures which will underpin the funding arrangements for the
Assembly and the other devolved administrations. Where DETR or the Assembly
proposes to take action which may have financial consequences for the other, it will
inform and consult the other in advance wherever practicable. To the extent that such
additional costs arise, they will be dealt with in accordance with the Statement of
Funding.

38. DETR and the Assembly will inform each other of any in-year claims they
make on the Reserve, other than claims associated with End-Year Flexibility, which
are accepted by H M Treasury.

Review and renewal of concordat
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39. It will be open to DETR or the Assembly to propose alterations to this
concordat at any time to reflect changes in policy or to reflect the evolution of
administrative conventions of co-operation and joint working between the UK
Government and the Assembly. Annexes may be added, removed or amended
separately from the main section, as and when the need arises, by agreement between
DETR and the Assembly. In any event, this concordat will be reviewed one year after
it is agreed between DETR and the Assembly, and thereafter at three yearly intervals.
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ANNEXES TO DETR/NATIONAL ASSEMBLY FOR WALES CONCORDAT

Note: For those subject areas not covered in the annexes, the arrangements provided
for in the main body of this concordat, taken together with the MOU and over-arching
concordats, should be followed.

Annex 1: Sustainable Development and Environment Protection

1.1 Sustainable Development

1.2 Environment Agency

1.3 Management of Cross Border River Catchments
1.4 Marine Environment

1.5 Reservoir Safety

1.6 Waste Policy

1.7 Best Practice Programmes

1.8 Energy Efficiency/Fuel Poverty

1.9 Environment Issues Affecting Business and Consumers
1.10 Climate Change

1.11 Inland Waterways

1.12 New and Existing Chemicals

1.13 Genetically Modified Organisms

1.14 Research

1.15 Air Quality Monitoring Networks

1.16 RIMNET

1.17 Radioactive Waste Management

1.18 EU LIFE Programme

1.19 Royal Commission on Environmental Pollution
1.20 Biodiversity

1.21 Economic Instruments

1.22 Keep Wales Tidy and Going for Green

1.23 Environmental Impact Assessment (see Annex 7)

Annex 2: Executive Agencies in DETR with responsibilities in Wales

2.1 Background
2.2 Assembly/Agency Liaison

Annex 3: Transport

3.1 Road Traffic, Road and Vehicle Safety

3.2 Welsh Traffic Commissioner

3.3 Disabled Persons Transport Advisory Committee
3.4 Railways

3.5 Aviation

3.6 Ports and Shipping
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3.7 Emergency Planning

3.8 State Aid notification procedures

3.9 Buses and Taxis

3.10 The Standing Committee on Trunk Road Assessment (SACTRA)
3.11 The Commission for Integrated Transport (CfIT)

Annex 4: Land Use Planning

4.1 Liaison on Policy Development

4.2 Meetings

4.3 Planning Inspectorate Agency

4.4 Orders under Transport and Works Act 1992

4.5 Access to DETR Training Courses

4.6 Joint Planning Decisions

4.7 Common Land

4.8 Control of Major Hazardous Development through the Planning System
4.9 Crown Development Land

Annex 5: Wildlife and Countryside

5.1 Appointments to the Joint Nature Conservation Committee
5.2 Biodiversity

5.3 Species and Habitats

5.4 EU LIFE Programme

5.5 Severe Weather Orders

5.6 Research

5.7 Awards and non-statutory designations

5.8 Countryside and rural development

5.9 Wildlife Licensing and Crime

5.10 Zoos Licensing and dangerous wild animals

Annex 6: Housing and Construction

6.1 Housing Revenue Account Subsidy

6.2 Private Finance Options including Stock Transfer and Private Finance Initiative
6.3 Miscellaneous Finance Matters

6.4 Local Authority Housing Management

6.5 Registered Social Landlords

6.6 Best Value

6.7 Homelessness, Rooflessness and Foyers

6.8 Supported Accommodation

6.9 Low Cost Home Ownership

6.10 Right to Buy (including Rent to Mortgage)

6.11 Disposal of Land

6.12 LA mortgages and assistance with mortgage loans

A2
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6.14
6.15
6.16
6.17
6.18
6.19
6.20
6.21
6.22
6.23
6.24
6.25
6.26
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Homes

Private Sector Renewal

Home Ownership Issues

Rent Officer Services

Rent Assessment Panel

Leasehold Reform and Commonhold
Mobile Homes

Private Sector Rental and Rent Redemption
Building Regulations/Construction related legislation
Energy Efficiency

Radon

Construction Industry

Statistical Services

Cross-cutting and miscellaneous items

Annex 7: Environmental Impact Assessment

7.1 International and EU issues
7.2 Domestic legislation: policy and implementation issues
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ANNEX 1
SUSTAINABLE DEVELOPMENT AND ENVIRONMENT PROTECTION

This is an annex to the concordat between DETR and the Assembly and must be read
in conjunction with it. The senior officials in DETR and the Assembly responsible for
sustainable development and environment protection policy will meet regularly to
discuss matters of mutual interest. The relevant senior officials in the other devolved
administrations will be invited to attend.

The annex covers the following topics (NB. This is not a comprehensive listing of all
areas of areas of sustainable development and environment protection policy covered
by the concordat):

Sustainable Development Policy

Environment Agency

Management of Cross Border River Catchments
Marine Environment

Reservoir Safety

Waste Policy

Best Practice Programmes

Energy Efficiency/Fuel Poverty
Environmental Issues Affecting Business and Consumers
Climate Change

Inland Waterways

New and Existing Chemicals

Genetically Modified Organisms

Research

Air Quality Monitoring Networks

RIMNET

Radioactive Waste Management

EU LIFE Programme

Royal Commission on Environmental Pollution
Biodiversity (see also Annex 5)

Economic Instruments

Keep Wales Tidy

Sustainable Development

1.1 Sustainable Development Policy

1.1.1 DETR and the Assembly will exchange information about their sustainable
development strategies and schemes, and about measures of progress towards
sustainable development. DETR will lead in putting together reports on Sustainable
Development in the UK. In doing so, it will consult the Assembly and include
material provided by the Assembly. DETR and the Assembly will work closely
together to ensure material supplied is in a consistent and comparable form and so that
reports provide a comprehensive coverage of strategy and progress toward sustainable

A4
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development in the UK in both functions devolved to the Assembly and those
remaining the responsibility of DETR and other Whitehall Departments.

Environmental Protection

1.2 Environment Agency

1.2.1 The Assembly and DETR will consult each other as necessary over their
respective responsibilities for the activities of the Environment Agency in Wales and
England and on functions of the Agency (including financial matters, but excluding
flood defence and fisheries) relating to England and Wales as a whole. They will aim
to avoid unnecessary burdens on the Agency.

1.2.2 The detailed arrangements between DETR, MAFF and the Assembly, as the

Agency’s sponsors, are subject to the requirements of a jointly agreed Sponsorship
Concordat.

1.3 Management of Cross-border River Catchments

1.3.1 DETR and the Assembly will liaise closely on matters involving the
management and regulation of cross-border catchments. They will establish and
maintain arrangements for the Environment Agency to notify DETR and the
Assembly of any case which might have a significant effect on water resources, water
supply or the quality of water the other side of the border.

1.3.2 DETR and the Assembly will inform each other of any case - for example a
determination, designation or decision (such as a discharge consent appeal) -which
might have a significant effect on water resources, water supply or water quality the
other side of the border and which has not already been notified by the Environment
Agency.

1.4 Marine Environment

Monitoring and provision of data

1.4.1 DETR will develop specific arrangements for monitoring data on the marine
environment to ensure that the UK can play a leading role in the work of the OSPAR
Commission in assessment and monitoring of the marine environment of the maritime
area subject to the OSPAR Convention. The arrangements will also aim to ensure that
the UK can provide the necessary information for the preparation of progress reports
for the North Sea Conferences.

Action in relation to marine emergencies
1.42 DETR has responsibility for marine emergencies, including dealing with
major spillages of oil and other hazardous substances at sea from ships and which

threaten UK interests. However, the assessment of the environmental impact of
marine accidents is devolved. DETR’s Maritime and Coastguard Agency deals with

AS
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marine emergencies and is the competent national authority as required by the OPPRC
Convention 1990. DETR and the Assembly will therefore liaise closely, as
appropriate, on responses to marine emergencies. This will be within the framework
of the UK National Contingency Plan.

Assessment of the environmental impact of marine accidents

1.4.3 Marine accidents can have a significant impact on the marine environment.
The assessment of such impacts is the responsibility of the Assembly in relation to
waters around Wales or DETR in relation to waters around England. DETR and the
Assembly will liaise closely to ensure that any wider effects in the others’ waters are
considered.

1.5 Reservoir Safety

1.5.1 Reservoir safety is a devolved matter. The Institution of Civil Engineers’
Reservoirs Committee (or the President of the Institution should the committee be
wound up) advises on the appointment of specialist engineers to undertake reservoir
duties under the Reservoirs Act 1975. There will continue to be benefit from
preserving this arrangement on a GB basis for as long as the statutory functions
undertaken by the Committee continue. The Committee’s relationship with DETR
and the Assembly will be set out in a Working Level Agreement.

1.6 Waste policy

1.6.1 The existing delegation by the Secretary of State for the Environment,
Transport and the Regions to the Environment Agency of the function of single
competent authority of transit for the purposes of Regulation (EEC) (No) 259/93 will
continue, as the Waste Shipment Regulation requires each Member State to appoint a
single authority. The Environment Agency will continue to exercise this delegated
function in co-operation with the Scottish Environment Protection Agency.

1.7 Best Practice Programmes

1.7.1 The Assembly will be invited to participate in the Energy Efficiency Best
Practice Programme and the Environmental Technology Best Practice
Programme (a joint programme between DETR and DTI). Both programmes are
UK-wide programmes established under section 5 of the Science and Technology Act
1965. DETR will invite the Assembly to be represented on the committees of
officials responsible for determining the strategic direction of both programmes. The
views of the Assembly will be taken into account, especially in those elements of the

work programmes relating to Wales. The Assembly will also have access to results
and other relevant output.

1.8 Energy Efficiency/Fuel Poverty
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1.8.1 The Assembly and DETR will co-operate and liaise as necessary over their
respective responsibilities for Energy Efficiency, providing for the exchange of
information on policy development and practice relating to:

Energy Conservation legislation including the Home Energy Conservation Act
1995 (a devolved function in Wales)

Grant assistance schemes designed to alleviate fuel poverty including the Home
Energy Efficiency Scheme (Social Security Act 1990 s15 concurrent powers)
Technical advice and support including briefings/seminars

Circulars and published guidance

Sponsored/supported organisations’ activities including the Energy Saving Trust
(Environmental Protection Act 1990 s.153 concurrent powers).

1.9 Environment issues affecting business and consumers

1.9.1 DETR and the Assembly will liaise closely on:

ecolabelling, a non-devolved issue. DETR will act as the Competent Body for
the UK, following the winding up of the UK Ecolabelling Board;

the Eco-Management and Audit Scheme (EMAS). The administration of
the scheme will be carried out by the Institute of Environmental Assessment,
which is currently designated as the EMAS Competent Body for England,
Wales and Northern Ireland, and for Scotland.

1.10 Climate Change

1.10.1 DETR is responsible for reporting on the UK’s progress towards meeting its
obligations under the UN Framework Convention on Climate Change. The
Convention requires the UK to produce and regularly update a greenhouse gas
emissions inventory, a programme, and the preparation of a UK National

Communication. These will be prepared by DETR, with the Assembly supplying
information as appropriate.

1.10.2 DETR and the Assembly will work closely together to ensure that information
supplied to DETR is in a consistent and comparable form. This will include:

co-operation on the UK emissions inventory to ensure a consistent baseline;
co-operation on disaggregating the UK inventory; and

co-operation on emissions projections, sink estimation, and methodologies for
evaluating the impact of measures to ensure that UK obligations are met.

1.11 Inland Waterways

1.11.1 DETR will continue to fund the England and Wales activities of British
Waterways and will remain the lead (England and Wales) sponsor. DETR will invite
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the Assembly, as appropriate, to comment on general policy matters and
appointments.

1.11.2 DETR will invite the Assembly, as appropriate, to comment on appointments
to the Inland Waterways Amenity Advisory Committee.

1.12 New and Existing Chemicals

1.12.1 EC legislation on new and existing chemicals is intended to protect human
health and the environment and to establish a single community market for chemical
products. In Great Britain, DETR and HSE act jointly as the competent authorities for
new and for existing chemicals. The Environment Agency and HSE have enforcement
roles.

1.12.2 The Secretary of State and HSE will continue to act jointly as the GB
competent authorities for both new and existing chemicals, but DETR will consult the
Assembly before the Secretary of State makes decisions with HSE.

1.12.3 DETR will consult the Assembly over the chemical notification and
assessment schemes.

1.13 -Genetically Modified Organisms

1.13.1 General policy on genetically modified organisms (GMOs) is largely driven by
international agreements and obligations. DETR will continue to lead for the UK on
Directive 90/220/EEC on the deliberate release into the environment of GMOs.
Marketing approval for GM products is given at European Community level; product
approvals are therefore valid across the European Community. DETR will work
closely with the Assembly on the development of domestic policies, particularly
through the Office of Science and Technology’s Interdepartmental Group on Genetic
Modification Technology IGGMOT).

1.13.2 Environmental aspects of GMOs are devolved matters. The Advisory
Committee on Releases to the Environment (ACRE) is the UK Expert Committee
which advises Government on the deliberate release of GMOs. ACRE will provide
advice both to Assembly Secretaries and UK Ministers. Part of the consent process
for deliberate release of GMOs includes initial perusal of applications and provision
of advice by DETR’s Biotechnology Unit, which also provides the ACRE secretariat.
A Working Level Agreement between DETR and the Assembly will cover detailed
arrangements for provision of expert advice, handling of applications and accessing
ACRE. The agreement will also covers inspection and enforcement aspects carried
out under part VI of the Environmental Protection Act 1990.

1.14 Research

1.14.1 DETR and the Assembly will work closely to ensure that research within the
DETR Environmental Protection Group programme areas provides a sound scientific
basis for policy development in protecting and enhancing the environment, so as to
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meet UK, EU and international commitments. The UK research programmes will be
funded and managed by DETR, guided by relevant Steering Groups comprising
DETR and the devolved administrations. The Steering Groups will

review future strategic needs within the UK and in international fora,

define specific projects taking account of projects funded by DETR, the devolved
administrations, other Government Departments and NDPBs,

monitor progress of projects, and

review reports and other outputs.

1.15 Air Quality Monitoring Networks

1.15.1 There are a number of UK Air Quality Monitoring Networks for the collection
and dissemination of information on the levels of different types of air pollutants.
DETR will act for the Assembly in maintaining the networks in Wales under a
Working Level Agreement. DETR and the three devolved administrations will form a
steering group to oversee the management of the Networks.

1.16 RIMNET

1.16.1 RIMNET is a UK-wide radioactivity monitoring system which provides
warnings of atmospheric radioactivity dangers from overseas (though it can also be
used to provide warnings of domestic incidents). RIMNET is a fully integrated
system. Accordingly DETR and the Assembly recognise that the current system can

only be maintained on a UK-wide basis. Lead responsibility for maintaining and
financing the core system will rest with DETR, who will consult the Assembly on all
significant aspects of the operation of the system. In particular, DETR will invite the
Assembly to be represented on committees of officials responsible for overseeing the
system, and for reviewing arrangements

1.16.2 DETR and the Assembly will invite each other to join incident room teams in
all cases where emergency planning arrangements have been activated. DETR and

the Assembly will also be invited to participate in any training exercises associated
with such arrangements.

1.17 Radioactive Waste Management

1.17.1 Given DETR’s lead responsibility for relations with the EU, there will be
occasions where it will communicate with the EU on matters relating to the
EURATOM treaty (which deals with promotion and development of civil nuclear
energy), such as in making submissions required under the treaty for changes to
Welsh radioactive waste disposal facilities. In these circumstances, DETR will invite
the Assembly to draft an appropriate contribution. Similar arrangements will apply in
respect of other international commitments, such as the joint Convention on Spent
Fuel and Radioactive Waste Management, and OSPAR agreements.

1.18 EU LIFE Programme
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1.18.1 The LIFE Programme (which includes separate “Environment” and “Nature”
sub-programmes) is a European Commission-run funding scheme for environmental
projects. DETR is responsible for relaying UK applications to the Commission.
DETR will keep the Assembly fully informed of all developments relating to the EU
LIFE programme. DETR will give the Assembly the opportunity to make an
assessment of all projects involving Welsh participation or proposed actions in Wales,
and will give due weight to the Assembly’s assessment of these projects. DETR and
the Assembly will agree detailed arrangements for the receipt and assessment of
applications under the Life Environment and Life Nature programmes.

1.19 Royal Commission on Environmental Pollution

1.19.1 The Royal Commission on Environmental Pollution (RCEP) is an independent
standing body established to give advice on environmental issues. RCEP members
are appointed by the Queen on the advice of the Prime Minister. DETR is responsible
for submitting candidates for membership of the Commission to the Prime Minister.
DETR will seek nominations from the Assembly on appointments and will consult the
Assembly before putting advice to the Prime Minister.

1.20 Biodiversity (see also section 5.2 of Annex 5)

1.20.1 The Darwin Advisory Committee advises on the operation of the Darwin
Initiative, which supports the implementation of the Biodiversity Convention in

developing countries, and advises DETR Ministers which applications to support.
Given the Assembly’s responsibilities for biodiversity in Wales, DETR will consult
the Assembly over appointments to the Committee, and the instructions it prepares for
the Committee.

1.21 Economic Instruments

1.21.1 DETR and the Assembly recognise that co-operation would assist in the
consideration of new charging arrangements in the environmental field and may wish
to make joint approaches to the Treasury and its Ministers on taxation and other
financial issues arising in environmental policy, and exchange relevant papers.

1.22 Keep Wales Tidy (KWT) and Going For Green (GfG)

1.22.1 The Keep Wales Tidy programme and Going for Green activities in Wales will
be funded by the Assembly who will agree the specifics of the Keep Wales Tidy
programme with Environmental Campaigns.

1.23 Environmental Impact Assessment

1.23.1 This is covered in Annex 7.
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ANNEX 2
EXECUTIVE AGENCIES OF DETR WITH RESPONSIBILITIES IN WALES

This is an annex to the concordat between DETR and the Assembly and must be read

in conjunction with it. It covers the Executive Agencies of DETR whose remit
includes Wales.

2.1 Background

2.1.1 DETR has five Executive Agencies that have statutory operating
responsibilities within Wales. They are the Driver and Vehicle Licensing Agency
(DVLA); Driving Standards Agency (DSA); Maritime and Coastguard Agency
(MCA); PINS (Planning Inspectorate); and the Vehicle Inspectorate (VI). In addition
the Vehicle Certification Agency (VCA), as the authority responsible for ensuring that
new motor vehicles and their constituent parts meet European safety and
environmental standards, can also operate in Wales. The Agencies’ functions in
Wales are non-devolved matters, except where specific functions have been
transferred to the Assembly. Other annexes to this concordat deal with specific
arrangements relating to certain functions carried out by the agencies; in particular,
the Planning Annex covers PINS and its relationship with the Assembly.

2.1.2 Each Agency has a framework document setting out its status, purpose and
objectives; statutory and other responsibilities; the responsibilities and accountability
of the Chief Executive; and the relationship within DETR and with DETR Ministers.

2.2 Assembly/Agency liaison

2.2.1 Each Agency will nominate a point of contact for correspondence with the
Assembly. It will respond, as appropriate, to any reasonable request from the
Assembly for information relating to matters concerning the exercise of its functions
in relation to Wales, including any operating issues that have a significant impact on
devolved matters.

2.2.2 Some information is already provided on a Wales basis. However, the
operational management structure of the Agencies reflects the character of their
business in providing a consistent service in the UK. It may not reflect national or
regional boundaries and accordingly there may be limits on their ability to provide
detailed information on past or present activities within the boundaries of Wales.

2.2.3 When Agencies propose management decisions with significant impact on
employment or investment issues in Wales, the Agency concerned will provide
sufficient supporting information to the Assembly so that the reason for the decision
can be fully understood, and will do so in good time before the decision takes effect.
Significant questions of Agency resources and structure in relation to non-devolved
functions are matters between the Agency and DETR Ministers, bearing in mind that
the primary function of the Agency is to deliver a UK-wide, GB-wide or England and
Wales-wide service. Where the Assembly wishes to raise questions on such issues, it
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will direct them to DETR centrally and not to the local or central management of the ’
Agency concerned.

2.2.4 DETR will inform the Assembly of proposals made for public (non-executive)
appointments to the advisory boards of Agencies which operate in Wales, and will be
open to suggestions from the Assembly for possible appointees to these advisory
boards. DETR will inform the Assembly of all appointments made to these advisory
boards, and Agencies will inform the Assembly of Agency executive director
appointments to be made within Wales, that will be filled following external

advertisement. Specific arrangements applying to the PINS Advisory Panel are set
out in para 4.3.6 of Annex 4.
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ANNEX 3
TRANSPORT

This is an annex to the concordat between DETR and the Assembly and must be read
in conjunction with it. It covers:

Road Traffic, Road and Vehicle Safety
Traffic Commissioner for the Welsh Traffic Area

Disabled Persons Transport Advisory Committee

Railways

Aviation

Ports and Shipping

Emergency Planning

State Aid notification procedures

Buses and Taxis

The Standing Committee on Trunk Road Assessment (SACTRA)
The Commission for Integrated Transport (CfIT)

3.1 Road traffic, road and vehicle safety

3.1.1 The Assembly has a number of responsibilities for traffic regulation as it
affects particular roads or localities; other matters remain DETR responsibilities.
There are concurrent powers to promote road safety.

3.1.2 Itis envisaged that a UK Group of Road Safety Directors will continue to meet
biannually to discuss policy matters of mutual interest or concern. Notifications of
policy initiatives, consultations etc on DETR functions (and on Assembly functions
with an impact on other parts of the UK) will in the first instance be made to the
members of this Group.

3.2 Traffic Commissioner for the Welsh Traffic Area

3.2.1. The Traffic Commissioner for the Welsh Traffic Area is appointed by the
DETR Secretary of State and exercises statutory functions involving the operators and
drivers of heavy goods vehicles and public service vehicles. Where it is necessary to
appoint a new Traffic Commissioner for the Welsh Traffic Area, DETR will invite the
Assembly to nominate a representative to sit on the selection panel.

3.3 Disabled Persons Transport Advisory Committee (DPTAC)
3.3.1 The Disabled Persons Transport Advisory Committee (DPTAC) advises the

DETR Secretary of State on public transport policies, and on transport policies more
generally, as they affect the mobility of disabled people throughout Great Britain.

3.3.2 Members are appointed by the DETR Secretary of State. The Assembly will
be accorded observer status on the Committee and, in addition to the arrangements on




RESTRICTED - POLICY W
DRAFT: 15 DECEMBER 1999

appointments set out in paragraph 27 of the main body of the concordat, will be '
invited to nominate one member to represent Welsh interests on the Committee.

3.4 Railways

3.4.1 The provision and regulation of railways is a non-devolved matter, except that
the Assembly is to administer Freight Facilities Grants in Wales within GB criteria.
Health and safety of railways and other guided transport systems (as defined in the
Railways Act 1993) is also non-devolved and remain the responsibility of HSE, on
which reference should be made to the HSE concordat.

342 DETR will consult the Assembly on railway matters which are of strategic
importance to Wales, and on Objectives, Instructions and Guidance to the Franchising
Director, and to the Strategic Rail Authority (SRA) once it is established.

3.5 Aviation

3.5.1 Responsibility for civil aviation policy and regulation as they affect Wales
remains with DETR, and the Civil Aviation Authority (CAA). The aviation accident
and serious incident investigation function, including compliance with the United
Kingdom’s obligations under Annex 13 to the Chicago Convention and the European
Union Directive 94/56/EC, remains the responsibility of the Air Accident
Investigation Branch (AAIB) within DETR.

3.5.2 Responsibility for the regulation of aviation and airports in Wales also remains
with DETR, although the Assembly is responsible for town and country planning and
related environmental impact assessment associated with airport development in
Wales. DETR will consult the Assembly on airports policy and other aviation matters
which are of strategic importance to Wales. The Assembly will consult DETR on
matters within its responsibility which affect UK airports policy or other parts of the
UK, including changes to planning policy guidance affecting airports and aviation in
Wales. Where such matters involve planning cases which are to come before

Ministers or Assembly Secretaries for decision, the provisions of the second bullet of
para 17 of this concordat will apply.

3.6 Ports and shipping

3.6.1 Maritime policy and legislation overall, including merchant shipping, ports
and harbours, are mainly non-devolved matters. Exceptionally, issues relating to
specific fishery harbours (which are those listed in Schedule 4 to the Sea Fish Industry
Act 1951) are the responsibility of the Assembly, including the making of Orders
under the Harbours Act 1964 and the confirmation of byelaws. The Assembly is also
responsible for the commercial sponsorship of the sea fish industry in Wales, but its
safety and environmental regulation remain matters for DETR. The protection of
culturally and historically important wrecks, under the Protection of Wrecks Act
1973, is devolved to the Assembly and the responsibility of DCMS in England;
responsibility for dealing with dangerous wrecks remains a non-devolved matter.
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3.6.2 Health and Safety aspects of ports operations (as defined in the Docks
Regulations 1988) remain the responsibility of the HSE, and reference should be
made to the HSE concordat. DETR is developing safety proposals for the application
of a Marine Operations Code for Ports on which, as a non-devolved matter, they will
consult the Assembly to the extent relevant to Welsh ports.

3.6.3 Policy and legislation, including casework, arising on Part II of the Coast
Protection Act 1949 matters (except in respect of the impact of navigation works on
coastal defences), Harbours Act 1964 matters (except in respect of fishery harbours)
and other related issues in respect of tidal waters and ports, remain generally the
responsibility of DETR, who will keep the Assembly informed from as early a stage
as possible about policy developments and board appointments which are likely to be
of interest to the Assembly in relation to ports, ferry services and other non-devolved
matters, and before any public announcement is made.

3.6.4 The marine accident investigation function remains the responsibility of the
Marine Accident Investigation Branch (MAIB) within DETR.

3.6.5 Regulatory, enforcement, search and rescue and counter-pollution functions
remain the responsibility of DETR, largely exercised through the Maritime and
Coastguard Agency (MCA). The successful conduct of search and rescue and
counter-pollution operations will require the closest co-operation between the MCA
and the landward emergency services; MCA’s regional management will pursue this
liaison and the Assembly will have a standing invitation as observers to the UK
Search and Rescue Maritime and Aviation, and Inland Committees. (Assessment of
the environmental impact of marine accidents is covered by paragraph 1.4.3 of Annex

1)

3.6.6 DETR remains responsible for the development of maritime safety and
regulatory standards. The MCA (or in some cases DETR) normally holds a briefing
on the UK Government position before main Committee meetings of the International
Maritime Organisation (IMO), to which the Assembly will have a standing invitation.

3.6.7 DETR retains the policy responsibility for the General Lighthouse Authorities
and for the management of the General Lighthouse Fund across the United Kingdom
and the Republic of Ireland.

3.6.8 Inland waterways are covered by Annex 1, section 1.11.

3.7 Emergency planning

3.7.1 Responsibility for setting transport security requirements, for verifying that
they are delivered, and for more general civil emergency planning in relation to
railway, aviation and maritime industries remains with DETR, as non-devolved
matters. In practice, the closest liaison between DETR, the Assembly and the
emergency services and local authorities in Wales will be required in precautionary
planning, in dealing with incidents and in facilitating subsequent investigation.
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3.7.2 For incidents and emergencies arising from use of inland waters, the
responsibilities of the Assembly, of the emergency services and of local authorities
will parallel their responsibilities in normal circumstances. For all significant
incidents, the Assembly will keep the MAIB informed (in case an investigation is
required) and the MCA informed (in case it is necessary to proceed against those
responsible under the Merchant Shipping Act).

3.7.3 MCA remain responsible for command and control arrangements in handling
maritime emergencies and incidents, and will keep the Assembly informed on events
in or affecting Welsh waters. For landward incidents in Wales, involving aircraft or
rail services, the Assembly will keep DETR informed as required, and will encourage
the relevant bodies in Wales to establish liaison machinery to do likewise.

3.8 State Aid notification procedures

3.8.1 DETR's Europe (Transport, General) Division (ETG) provides advice on the
application of transport state aid rules and assists in UK notifications to the
Commission. All transport-related State Aid notifications should be submitted through
ETG using the procedures set out below.

3.8.2 The Assembly will consult with ETG (who in turn will consult the DTI State
Aid Policy Unit, Cabinet Office, FCO, UKRep and other Government Departments as
necessary) before producing the notification and covering letter to the Commission.

3.8.3 ETG will send the notification and letter to UKRep and the DTI State Aid
Policy Unit; UKRep will send the notification and letter to the Commission

Secretariat General, copying to the Assembly, ETG and the DTI State Aid Policy
Unit.

3.8.4 ETG will relay to the Assembly and the DTI State Aid Policy Unit the
Commission's decision together with any conditions attached to that decision.

3.9 Buses and Taxis

3.9.1 DETR has general responsibility for policy affecting buses and taxis, as non-
devolved matters.

3.9.2 The Assembly has limited powers in respect of taxi licensing, specifically to
confirm byelaws and to approve resolutions to amalgamate zones. The Assembly has
powers in respect of subsidised public transport and administers the Rural Bus
Subsidy and Welsh Rural Transport Grant. The Assembly also has limited regulatory
powers affecting concessionary fares and local authority owned bus companies.

3.9.3 DETR will consult the Assembly on buses and taxis matters affecting their
responsibilities.

3.10 Standing Committee on Trunk Road Assessment (SACTRA)
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3.10.1 SACTRA will continue to advise the DETR Secretary of State on a UK-wide
basis. Appointments will be made on individual merit with a view to achieving a
balance between the relevant professional disciplines and expertise. The nature of the
work prevents membership being allocated on an individual basis, but as vacancies
arise, DETR will consult the Assembly about possible replacements.

3.11 The Commission for Integrated Transport (CfIT)

3.11.1 CAIT will continue to advise the UK Government on transport issues on an UK-
wide basis. Appointments will be on individual merit and DETR will consult the
Assembly about possible appointments.
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ANNEX 4
LAND USE PLANNING

This is an annex to the concordat between DETR and the Assembly and must be read
in conjunction with it. It covers the relationship between the Planning Division of the
Assembly and the Planning Directorate of DETR. The principles in this Annex also
extend to functions relating to listed buildings, conservation areas and scheduled
ancient monuments currently discharged in Wales through Cadw: Welsh Historic
Monuments (an executive Agency of the Assembly) insofar as these fall in England to

the Planning Directorate of DETR. Environmental Impact Assessment is covered in
Annex 7.

4.1 Liaison on policy development

4.1.1 DETR and the Assembly will consult each other at an early stage on planning
policy initiatives, including proposed new and revised planning policy guidance or
minerals planning guidance notes, draft circulars and policy statements.

4.2 Meetings

42.1 Assembly officials and DETR headquarters and Regional Office officials will
meet as necessary to discuss issues of mutual concern including policy development,
strategic/regional guidance, development plans and development proposals for border
areas. Assembly officials will be invited to DETR Director of Planning and Transport
meetings where issues of relevance to Wales are to be discussed.

4.3 Planning Inspectorate Agency (see also Annex 2)

4.3.1 The Planning Inspectorate (PINS) is an Executive Agency of DETR and the
Assembly, reporting to DETR in respect of its work concerning England, and the
Assembly in respect of its work concerning Wales. The Assembly is responsible for
meeting the full costs incurred by PINS on its work in Wales. The arrangements
which will apply between PINS and the Assembly, under which PINS will provide its
services to the Assembly, including specification of the Agency’s duties in Wales and
the arrangements for making payments to PINS, will be set out in a Service Level
Agreement between the Assembly and PINS.

43.2 DETR and the Assembly will have access to information each other holds
relating to the management of PINS, and will each respect the confidentiality of that
information. Officials of both DETR and the Assembly will be able to attend
management/liaison/review meetings with PINS unless they relate specifically to
issues that concern only England or Wales.

4.3.3 The Assembly will be able to set targets for PINS’ activities in Wales.

4.3.4 The relationship between the Assembly and PINS will be set out in a revised
version of the Planning Inspectorate Agency Framework Document - updating that
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issued in May 1998. Until such time as that document is revised, the current
Framework Document will be interpreted as follows:

- references to the “Secretaries of State” will be read as “the Secretary of State for the
Environment, Transport and the Regions and the Cabinet of the National Assembly
for Wales”;

- references to the “Permanent Secretary of the Welsh Office” will be read as referring
to the “Permanent Secretary of the Assembly”;

- references to “the Welsh Office” will be read as “the Assembly”.

4.3.5 If Assembly Members ask written Questions in the Assembly concerning
matters delegated to the Chief Planning Inspector, the Assembly Secretary will reply.

4.3.6 In addition to the general arrangements set out in para 27 of the concordat and
in para 2.2.4 of Annex 2, the Assembly will be invited to nominate one member of the

PINS Advisory Panel, following consultation with DETR, to represent Welsh interests
on the Panel.

4.4 Orders under Transport and Works Act 1992 (TWA)

4.4.1 The Assembly is responsible for deciding applications for Orders under
sections 1 and 3 of the TWA that would have effect only in Wales. The Assembly
may, with the agreement of DETR, use DETR’s Transport and Works Processing
Unit, on an agency basis, to process applications for such Orders.

442 In general, applications should be made to the Secretary of State for
Environment, Transport and the Regions where the application contains provisions
relating to both Wales and England (the exception being a limited class of energy-
related cases which are a matter for the Secretary of State for Trade and Industry).
Such applications should not be made to the Assembly; should an applicant, in error,
make such an application to the Assembly both the applicant and DETR should be
informed of the error. Where an application relating to both Wales and England is
correctly made, DETR will provide the Assembly with a copy of such applications
and accompanying documents and inform the Assembly on progress in determining
the application at appropriate stages.

4.43 Where a public local inquiry or hearing is required, DETR will consult the
Assembly on the administrative arrangements, including timing and location. DETR
will provide the Assembly with a copy of the Inspector’s and any assessor’s reports
once they are submitted to DETR.

4.4.4 No decision to make an Order relating to both Wales and England will be
made without the agreement of the Assembly. A decision not to make such an Order,
or a decision to make a separate Order for England only (where the application might
suitably be determined in this way) will not be made without first consulting the
Assembly. The Assembly will accordingly be invited by DETR, in any TWA case

Al9
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relating to both Wales and England, to consider the proposed decision prior to the
determination of the Order by the Secretary of State and in time for it to consider and
reach a conclusion before a decision has to be made.

4.4.5 1If, in respect of any Order application which affects Wales, the Secretary of
State for the Environment, Transport and the Regions or the Assembly proposes to
invoke the procedures under section 9 of the TWA, the DETR will consult the
Assembly or vice-versa at official level at least 28 days before a notice is published in
the London Gazette under section 9(2) of the TWA.

4.5 Access to DETR Planning Training Courses

4.5.1 Assembly officials will have access to DETR planning training courses on
payment of the appropriate course fee.

4.6 Joint Planning Decisions

4.6.1 In planning cases concerning matters within Wales where decisions are to be
made jointly by the Assembly and DETR, the Assembly will take the lead in the
procedural work, and ensure that all necessary steps are taken, in consultation with
DETR, so that a joint decision can be taken.

4.7 Common Land

4.7.1° Where DETR wishes to develop on or enclose common land within Wales,
details of such proposals will be provided to the Assembly before the development
takes place.

4.8 Control of Major Hazardous Development through the Planning System

4.8.1 HSE will advise the Assembly on matters relating to hazardous substances
under the same arrangements as are made from time to time for the provision of
advice to Government Departments. HSE also have a role to play as a statutory
consultee in relation to applications for planning consents and other consents that
concern hazardous substances. These matters may come before the Assembly for
decision on appeal or under section 20 of the Planning (Hazardous Substances) Act
1990. In addition, HSE may be consulted on health and safety matters arising in
connection with the preparation of Development Plans (which may come before the
Assembly under the Town and Country Planning (Development Plan) Regulations
1991).

4.9 Crown Development Land

49.1 The provisions of Welsh Office Circular 37/84 (Department of the
Environment Circular 18/84) “Crown Land and Crown Development” in respect of
developments by Government Departments shall apply in Wales as if references
therein to “the Secretary of State for Wales” and “the Welsh Office” are each
references to “the National Assembly for Wales”.

A20
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ANNEX 5
WILDLIFE AND COUNTRYSIDE

This is an annex to the concordat between DETR and the Assembly and must be read
in conjunction with it. The main administrative areas covered by this annex are :-

Appointments to the Joint Nature Conservation Committee (JNCC)
Biodiversity '

Species and habitats

Countryside and rural development
Wildlife licensing and crime; and
Zoo licensing and dangerous wild animals

5.1 Appointments to the Joint Nature Conservation Committee (JNCC)

5.1.1 The JNCC is a statutory body established by the Environmental Protection Act
1990. It is a committee of the three countryside agencies: the Countryside Council for
Wales (CCW), English Nature (EN) and Scottish Natural Heritage (SNH). Its role is
to deliver the special functions set out in that Act (concerning nature conservation in
Great Britain and internationally) and to advise the three Agencies, UK and Scottish
Ministers and the Assembly on such matters.

5.1.2 The JNCC ensures that the UK Government and the Assembly receive advice,
reflecting input from all three countryside agencies, on matters of GB-wide, European
or international importance. The Chairman of each of the countryside agencies is
automatically a member of the INCC. In addition, each of the agencies appoints one
of its other members to be a member of the Committee. The Chairman and three
others are appointed by the Secretary of State, who will consult the Assembly before
making new appointments.

5.1.3 It is intended that the interests of England, Wales and Scotland should be
represented by the three members of the INCC who are appointed under paragraph
2(1)(b) of Schedule 7 to the Environment Protection Act 1990. There are proposals
for securing this by making the exercise of the power of the Secretary of State subject
to obtaining the agreement of the Assembly for one appointment (and the Scottish
Executive for another), or by introducing a consultation mechanism for the
appointments (or otherwise ensuring that the interests of Wales (and England and
Scotland) are taken into account).

5.2 Biodiversity (see also section 1.20 of Annex 1)
5.2.1 Biodiversity is a devolved matter but the UK Government has overall
responsibility for international obligations in this area. DETR is responsible for

reporting on measures taken to implement these obligations across the UK.

5.2.2 Many of these measures are reflected in the UK’s Biodiversity Action Plan,
whose implementation is currently co-ordinated by the UK Biodiversity Group
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(UKBG). UKBG also provides a means to exchange information and may operate as
a source of advice for both the UK Government and the Assembly. DETR provides
the Chairman and the Secretariat for UKBG; any changes in the membership or role
of the Group will be with the agreement of the Assembly.

5.3 Species and habitats

5.3.1 The UK has a number of important obligations under European wildlife law,
particularly the provisions of the Wild Birds and Habitats Directives. The UK Natura
2000 Steering Committee will continue to provide a forum for the discussion of
approaches being taken across the UK on issues associated with the Directives and
will aid consideration by DETR and the Assembly on the best means of
implementation in their respective areas. DETR provides the Chairman and
secretariat for the UK Natura 2000 Steering Committee; any changes in the
membership or role of the Group will be the subject of agreement between DETR, the
Assembly and the other devolved administrations. The JNCC provides the chair and
secretariat of the SPA/Ramsar Joint Working Party, which provides a forum for
discussions between Government, the national conservation agencies and NGOs and
acts as the Ramsar national committee. Any changes in the Government role or
membership of this group will be the subject of agreement between DETR, the
Assembly and the other devolved administrations.

5.3.2 DETR and the Assembly will work together on other cross-border wildlife
issues as they arise, taking appropriate account of other international obligations on
species and habitats.

5.4 EU LIFE (Nature) Programme

5.4.1 The arrangements for taking forward the EU LIFE (Nature) Programme can be
found in Section 1.20 of Annex 1.

5.5 Severe Weather Order

5.5.1 The power under section 2(6) of the Wildlife and Countryside Act 1981 to
make an order to protect certain wild birds outside the close season is exercisable by
the Assembly concurrently with the Secretary of State. The liaison mechanisms
relating to the making, issuing, advertising and revocation of orders made under
section 2(6) shall be agreed between DETR and the Assembly and set out in a
procedural memorandum.

5.6 Research

5.6.1 The overall objective of DETR’s Countryside Research Programme is to
ensure that the countryside and wildlife policies for the UK 