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131135 Foreign &

Commonwealth
2( February 2001 Office

London SW1A 2AH

From The Secretary of State

Agreement between the European Community and the Republic
of Iceland and the Kingdom of Norway concerning the Criteria
and Mechanisms for Establishing the State responsible for
examining a Request for Asylum lodged in a Member State or in
Iceland or Norway ("Parallel Dublin Convention with Iceland
and Norway")

Thank you for your minute of 6 February 2001, which
sought (E)DOP agreement that the UK should opt in to the draft
Council Decision for a parallel Dublin Convention with Iceland
and Norway.

No Minister has replied. You may therefore take it that
you have (E)DOP clearance to opt in.

I am copying this letter to the Prime Minister, members
of (E)DOP, Sir Richard Wilson, Sir Stephen Wall and Sir Nigel

Sheinwald.

Yours sincerely

/o
PG h

ROBIN COOK

Barbara Roche MP
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PRESS RELEASE

A EUROPEAN PASSPORT FOR ISSUERS - A REPORT FOR THE EU COMMISSION
(FESCO/00-1388)

Under the terms of the EU’s Financial Services Action Plan, FESCO was asked to prepare a paper
for the Commission on how to facilitate cross-border offerings while at the same time ensuring
high standards of information disclosure. This paper was forwarded to the Commission at the
beginning of January and is now being made public through this press release. The paper is
available on the FESCO website http://www.europefesco.org, section “Recent publications and
speeches).

The work in FESCO has been done in two stages. The first stage was to develop an option for
issuers to shelf register and then just issue a securities note for each capital raising exercise in
whichever jurisdiction(s) in the EU. In the summer of last year, FESCO consulted on this approach
and received many responses. While broadly supportive of the principle of shelf registration, an
overwhelming number of respondents wanted a more ambitious approach that removed the
responsibilities of the host state for the vetting of prospectuses. The second stage of the work
therefore, was to develop this more ambitious approach.

On this paper, that is now being made public and combine both stages of work, Mr Georg
Wittich, Chairman of FESCO, said that:

“The proposals in this paper would deliver the objective of home state control of the prospectus for
cross-border offerings, while at the same time maintaining appropriate protection for investors.

The paper achieved this by setting out:

- An automatic procedure of notification to the host jurisdictions;

- Adoption of enhanced European disclosure standards;

- A reduction in the quantity of information that needs to be translated;
- A proposal to ensure the consistent application of standards.

There are additional proposals in the paper to facilitate capital raising cross-border. These include
a call for development of a single format for the prospectus, the ability to incorporate documents
by reference and the option for issuers to shelf register.

Overall, I believe that the proposals made in this paper will go a long way to facilitating the cross-
border raising of capital.”

FESCO welcomes comments on all its papers. Comments on this paper, can be forwarded to the
Secretary General of FESCO. All comments will be forwarded to the members of FESCO and to the
European Commission unless respondents state otherwise.

17 place de la Bourse - 75082 PARIS CEDEX 02 - FRANCE - Tel.: 33.(0).1.53.45.63.61 - Fax: 33.(0).1.53.45.63.60
Web site: www.europefesco.org




NOTE FOR THE EDITORS

1. FESCO is composed of 17 national statutory securities regulators - one from each of the EU
Member States, together with one from Norway and Iceland. FESCO's objectives are:

(i) sharing experiences and working together to facilitate the fair and efficient realisation of
the Single Market for financial services;

(i) uniting efforts in order to develop common regulatory standards in respect of the
supervision of financial activities or markets conceminél aspects that are not harmonised

by existing EU Directives and where a common approach is appropriate;

(iif) providing the broadest possible mutual assistance and strengthening cross border co-
ogeration so as to enhance market surveillance and effective enforcement against market
abuse.

. The EU Commission participates in FESCO as an observer.

. FESCO sets up expert groups to work on common standards. The Expert Group on European
Public Offers that drafted this paper was chaired by Mr Salvatore Bragantini, a Commissioner
at the Italian Securities Regulator, the CONSOB. The group included experts from each of the
FESCO members together with an observer from the European Commission.

. The work was undertaken under the auspices of the EU’s Financial Services Action Plan
(COM(1999)232, 11.05.99).

. The members of FESCO are: Bundes-Wertpapieraufsicht (Austria); Commission bancaire et
financiere/Commissie voor het Bank- en Financiewezen/ Kommission far das Bank- und
Finanzwesen (Belgium); Finanstilsynet (Denmark); Rahoitustarkastus (Finland); Commission des
opérations de bourse (France); Bundesaufsichtsamt fiir den Wertpapierhandel (Germany);

EITITPOIIH KE®AAAIATOPAX / Capital Market Commission (Greece); Financial
Supervisory Authority (Iceland); Central Bank of Ireland; Commissione Nazionale per le Societa
e la Borsa (Italy); Commission de surveillance du secteur financier (Luxembourg); Stichting
Toezicht Effectenverkeer (Netherlands); Kredittilsynet (Norway); Comissdéo do Mercado de
Valores Mobiliarios (Portugal); Comision Nacional del Mercado de Valores (Spain);
Finansinspektionen (Sweden); Financial Services Authority (United Kingdom).

. FESCO is chaired by Georg Wittich, Chairman of the Bundesaufsichtsamt fir den
Wertpapierhandel (Germany).

. For additional information, please contact:

Mr. Fabrice Demarigny

Secretary General

FESCO

17 place de la Bourse

75082 PARIS

France

Tel.: +33.(0)1.53.45.63.61

Fax: +33. (0)1.53.45.63.60

E-mail: fdemarigny@europefesco.org
Web site: www.europefesco.org
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INTRODUCTION

FESCO objectives

In addressing the issue of the mutual recognition of prospectuses in Europe, FESCO™
members wish to create the opportunity for an issuer to make European public offers to all
European investors or apply for listing in a manner that simplifies regulatory compliance for
issuers while at the same time ensuring proper investor protection. The establishment of
practical arrangements to facilitate mutual recognition on prospectuses echoes the objective
of the EU Action plan for financial services to “reinforce the practical implementation of
mutual recognition of prospectuses and provide for new streamlined procedures for raising
subsequent instalments of capital (in particular, laying down the basis for common
acceptance of shelf registration te(:hniquessJ

The day to day functioning of the mutual recognition of prospectuses shows that there is a
need for modernisation and enhanced flexibility. The extension of an offer or a listing to
various EEA States proves to be complex and some times is an obstacle to real pan-European
strategies. The obligations for an issuer to comply with various specific requirements in each
FEA State, like the translation of the full prospectus, does not encourage mutual recognition of
information documents.

The driving idea of FESCO is to create a “European Passport” allowing issuers to extend their
offers (or to apply for listing) to other EEA States without having to produce duplicative sets of
documentation or respon§ to numerous additional national requirements and, also, to
facilitate the access to approved documents of all European investors.

In order to make proposals to facilitate cross-border offerings by European companies and
ensure high standards of information disclosure, FESCO has drawn up appropriate criteria to
establish a system whereby the set of documents reviewed by home country/primary listing
authority would be considered valid in other jurisdictions subject only to a notification to the
host State regulator.

FESCO has also provided an option for issuers to shelf register and has identified other areas
in which the directives could be amended to improve capital raising in the Single Market.

FESCO agreement and possible need for amendment of Directives

In this report, FESCO members agree to substitute the process of mutual recognition with one
based on simple notification. In the document the term of “mutual recognition” must be
intended to be referred to such a system. This will be based on the enhanced European
disclosure standards?. The prospectus might be composed of separated documents  or
documents incorporated by reference. In order to set up the system FESCO members have
identified the possible need for amendments to the EU directives.

(1)

(2)

The Forum of European Securities Commissions (FESCO) assembles the following 17 Statutory Securities
Commissions of the European Economic Area (EEA): Bundes-Wertpapieraufsicht (Austria); Commission
bancaire et financiere/Commissie voor het Bank- en Financiewezen/ Kommission far das Bank- und
Finanzwesen (Belgium); Finanstilsynet (Denmark); Rahoitustarkastus (Finland); Commission des opérations
de bourse (France); Bundesaufsichtsamt fiir den Wertpapierhandel (Germany); EIIITPOITH
KE® AAAIATOPAX / Capital Market Commission (Greece); Financial Supervisory Authority (Iceland);
Central Bank of Ireland; Commissione Nazionale per le Societa e la Borsa (Italy); Commission de surveillance
du secteur financier (Luxembourg); Stichting Toezicht Effectenverkeer (Netherlands); Kredittilsynet
(Norway); Comissao do Mercado de Valores Mobilidrios (Portugal); Comision Nacional del Mercado de
Valores (Spain); Finansinspektionen (Sweden); Financial Services Authority (United Kingdom). The
European Commission attends FESCO meetings as an observer. The Chairman of the IOSCO European Regional
Committee is also invited as an observer. FESCO is chaired by Georg Wittich, Chairman of the
Bundesaufsichtsamt fiir den Wertpapierhandel (Germany).

These standards being based on IOSCO Disclosure Standards.

_8i




Implementation and commitment of FESCO members

FESCO members will seek to implement the “mutual recognition” processes set out in this
paper in their regulatory objectives and, when possible, in their respective rules. If a FESCO
member does not have the authority to implement certain objectives or mutual recognition
processes, e.g. on the use of the English language for the prospectus, it will commend these
objectives or mutual recognition processes to its government and/or to the responsible
regulatory authority. To the extent that Member States have the power to do so in compliance
with the “existing legal framework, implementation of the proposal could take place on a

voluntary basis.
Chairmanship of the Expert Group

This report has been prepared by an Expert Group chaired by Salvatore Bragantini, Vice-
Chairman of the Commissione Nazionale per le Societa e la Borsa (CONSOB) .

FACILITATING OFFERINGS IN THE EEA BY CREATING A “EUROPEAN
PASSPORT” FOR ISSUERS

Automatic procedure of notification

The goal of a “Buropean Passport” is that of full control of the entire set of documents by
the home country authority (where the issuer has its registered office(® or its primary
listing) with an automatic procedure based on a simple notification to the host country
authorities where the offer or listing takes place. Once the prospectus has been approved
by the home country competent authority the issuer may make an offer or list its shares
in the other EEA States by simply notifying its intention to the competent authorities of the
countries where it is making the offer.

As already provided for by present directives, the prospectus must be previously
approved by the competent authority.

The notification shall be accompanied by the approved fprospectus. the approval
i

certificate (dated not earlier than three months before the notification is made, otherwise
a supplement to the prospectus may be deemed necessary) and, if required, by a
translation of the summary of the prospectus.

The host country authority should not be allowed to ask for further information.

Content of the prospectus: adoption of enhanced European Disclosure Standards

Current disclosure requirements provided for by directive 80/390/EC would be
replaced by the enhanced European disclosure standards.

It should be recalled that the above mentioned automatic procedure requires that the
prospectus contain the information concerning the offer in all the countries involved
otherwise the notification procedure is not applicable.

Also as regards the information on the tax regimes, FESCO is aware of the need to reduce
the burden on issuers for offerings in Europe, where the conditions of a true single
market have yet to be created.

@ The reference to the registered office of the issuer is made in accordance to the fourth recital of the preamble
of Directive 93/22/EEC on investment services in the securities field, which, for the purpose of t he
authorization of investment firms indicates the registered office for legal persons and the head office for
investment firms that are not legal persons

i




FESCO members encourage a system whereby the competent authorities could make the
information on the national tax regime available on their websites or through a link to
other government websites and this could be incorporated by reference in the
prospectus.

Where this is not feasible, home and host country supervisors will co-operate in order to
achieve the aforesaid goal.

Scope of the European Passport system

%

1.2

|

Financial instruments involved

I0SCO Disclosure Standards, on which the enhanced European standards are based,
only apply to listings and public offers and sales of equity securities for cash. Within
the EEA a great amount of listings/offerings relate to debt securities. The European
passport procedure should therefore be applied to debt securities also. FESCO
members are currently discussing an enhanced schedule for ordinary debt securities
by taking into consideration the different purpose of this schedule compared with
that of equity securities, basically the issuer’s solvency instead of its economic value.

In recent years, a whole range of new products has emerged and has met with
considerable market success; such products have also been distributed across
borders, on the basis of voluntary arrangements. The inclusion of such products (as
well as reverse convertible bonds{ in the notification system poses problems. In fact,
creating and updating the related schedules will be a time consuming effort, and
their result could soon become obsolete. The current schedule approach could be
maintained with a flexible and efficient system as outlined in section IV of this
paper. This should help avoiding a situation such as the current one where market
reality cannot be captured under the available European law. Under this
framework, the role of regulators should safeguard the interests of investors, while

at the same time guaranteeing adequate involvement of practitioners Alternatively, a
system could be envisaged whereby issuers utilise items of different schedules,
conforming to actual characteristics of securities issued. The possibility of adopting
the second alternative entails further work to be done by the group on the feasibility
and practical implications of such approach.

Type of offer involved

Even though the system is meant to facilitate cross border offers, it seems
appropriate not to have different levels of disclosure for public offerings or listings.
The level of disclosure should be the same throughout the European market and
therefore no difference should exist between domestic and cross border issues.
Bearing this in mind, the scope of the proposal could be extended to both domestic
and cross border offers and listings.

The scope of the European passport could also be extended ( in addition to securities
listed on official markets) to securities traded on regulated markets as long as the
prospectus has been drawn up pursuant to the relevant schedules.

Until a further modification of the directives, if a prospectus (or the documents
composing the prospectus) is drawn up in accordance with the Directive
80/390/EC (in the future: the enhanced European disclosure standards), it must be
recognised by other competent authorities, irrespective of the nature of the
regulated market on which the shares of the company are traded. Therefore the
reference to the “official” listing may be substituted with the concept of the
“regulated” market.

For the correct functioning of the European Passport FESCO members encourage the
harmonisation of compliance with continuous information obligations.
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Single format of prospectus

Members of FESCO think it is urgent to develop a single format for prospectuses based on
a common understanding of the definition of each disclosure item. They are ready to
assist the Commission in such a development. Investor protection would benefit from the
easier access to information, particularly cross-border information, that would result
from a single format. Technology could also be harnessed more easily to facilitate the
subsequent dissemination of the information in investor friendly ways és in the US with
the Edgar system). Furthermore, risks to investors associated with cultural and language
differences in the EU would in part be mitigated by such an approach. A single format
would also remove another obstacle to cross-border offers and listings as officials become
familiar with the EU prospectus and information becomes more directly comparable.
However, even with a single format, care will need to be taken to ensure that obligations
arising from the need to follow a single format are not used to conceal information that
would be of particular interest to investors in an issue. For this purpose such information
is given adequate prominence at the beginning of the document.

Language

FESCO members agree that competent authorities must accept in the context of mutual
recognition a prospectus drafted in English or in another language accepted by the
competent authority of the EEA Stafe-where the offering takes place or the listing is
sought.

If the prospectus is written in a language other than the investors’ language, the host
country competent authority may require a summary of the prospectus to be published in
a language accepted by it. The purpose of the summary is to provide, in particular to
refail investors, immediate succinct information on the most relevant aspects related to
the issuer and the proposed operation in a concise format. The summary should make it
clear that the prospectus is the document which contains full details of the issuer and the
securities being offered and gives details of how to obtain these documents. The directors
of the issuing company must declare that the summary reflects, albeit in a short form, the
main elements contained in the prospectus. The content of this document would be a
summary of the items indicated in Annex (1). The home country authority scrutinises the
summary, verifies that its content is consistent with that agreed upon by FESCO members
and approves its content. The issuer will deliver a translation of the summary to the host
country authority which may not require modifications in either content or form. The
responsibility of the translation lies with the issuer.

The summary should give in a few pages (the maximum limit might be indicated by the
competent authority and the repetition of full paragraphs of the prospectus should be
avoided) the most important information included in the prospectus, i.e. the information
which enables investors to make an informed assessment on the situation of the issuer
and on the operation itself.

However, because the content of the summary is a selection of pieces of information and
a cutting down exercise, the responsibility of the content is an important issue. The
responsibilities on the summary are the same of those on the prospectus: as a part of the
full prospectus, the summary is included in the procedure of approval by the home
competent authority. The summary must contain a declaration of those responsible for
the prospectus that the information given in the summary is in accordance with the
prospectus and that all the most important information is given to enable investors to
make an informed assessment on the situation of the issuer and the proposed investment.

Furthermore the summary will be subject to the same supervision by the competent
Authority as the prospectus itself and as only a « part » of the prospectus, investors cannot
legally rely solely upon it.

It is, of course, not mandatory to have a summary. If the issuer chooses not to file a
summary it must translate, if required, the entire prospectus.

G




10. Incorporation by reference

FESCO members also agree on the opportunity of allowing issuers to incorporate by
reference documents containing the information to be disclosed in the listing particulars
whether or not the shelf registration procedure is adopted.

The documents incorporated by reference must have been previously filed and, if so
required, accepted by the competent authority and must be drawn up in the language
accepted for the listing particulars.

The documents incorporated by reference must be made available at the same places
where the prospectus, or the documents composing it are made available. If electronic
means are accepted, the documents must be available on the same web-site at no cost to
the investor who must anyway be able to obtain a printed copy at no additional cost upon
request to the issuer.

II. OPTION FOR ISSUERS TO “SHELF REGISTER”

11. Separation of the prospectus: the registration document (RD) and the securities note (SN)

FESCO members have aEreed to give issuers an option to “shelf register”. FESCO
members agree that, without prejudice of the present procedure of approval of the
prospectus, this may, at the request of the issuer, be separated in two documents as
follows:

"RD" o "SN”

The Prospectus (“Listing Particulars”)

"RD"

: The Registration Document (“RD") may be registered each year by a
company after the approval, in accordance with national requirements, of the financial
statements. It contains all the information on the issuer required by the enhanced
European disclosure standards, but obviously not the information relating to the shares
or other financial instruments for which an offer or an application for listing may be
made in the future.

7 : When the company makes an issue or applies for listing, a Securities
Note ("SN7) 1s filed giving details relating to the securities being issued or listed and, if
necessary, an update of the Registration Document.

The two documents, the Registration Document (“RD”) and the Securities Note (“SN”),
together give all the information that must be included in the listing particulars under
the enhanced European disclosure standards. A subdivision of the information that should
be included in the "RD" and the "SN" with regard to the said European Disclosure
Standards, has been prepared for equity and debt securities (Annex 2 and 3).

The separation of the prospectus into two documents is an option left to the choice of the
issuer which might prefer to prepare a full prospectus. FESCO members are free in their
domestic legislation to prescribe yearly updating of the RD once this option is taken.
FESCO members encourage issuers to use the "RD" as a basis for their annual report or,
vice-versa to include in their annual report all the information required in the "RD". In
such a case the annual report should contain, either by inclusion or by a wrap around,
all the information provided for by the relevant schedule.




FESCO
®

12. Updates

The “RD must contain the most recent annual financial statements established in
accordance with national requirements. It may only be used for a period of 12 months
after the approval of the annual financial statements.

When the information contained in the “RD” is modified or interim reports are prepared
by the issuer after the publication of the updated version, the information should be

published in the "SN”.

. Availability of documents

FESCO members agree that all the documents must be made available by the issuer, also
by the local paying agent or the intermediary involved. The competent authorities or the
exchanges involved should always be in a position to assist the investors in obtaining such
documents. Furthermore FESCO members support the possibility of a separate circulation
of the "RD", the "SN" and the Summary, (RD and SN be'm% the prospectus), provided all
the documents are available upon request at no cost. To facilitate the circulation of the
various documents composing the prospectus, the members of FESCO encourage the use
of electronic communication facilities such as the Internet. The competent authorities
may accept that the listing particulars and prospectuses are published solely (free of
charge) through electronic means, provided that competent Authorities are satisfied that
investors may receive the listing particulars and prospectuses in printed form if so
desired. All authorities are encouraged to put approved prospectuses on their web-sites if
they accept electronic publishing of the prospectus as an alternative means. FESCO will
explore the possibility of documents being made available through the FESCO web-site.

III. HARMONIZATION OF EXEMPTION CASES

14. Cases of total exemption from the obligation to publish a prospectus

For the purpose of the European Passport, though desirable, it is not entirely necessary to
fully agree on a single definition of public offer. In fact an issuer may require the
approval of a prospectus even if this is not necessary under its national legislation.
According to present legislation (Article 12 of Directive 89/298/EC) it is already
possible for an issuer to ask the home country authorities to approve a public offer
grospectus drawn up in conformity with Directive 80/390/EEC, and this prospectus can

e used, for the purposes of mutual recognition, in those countries where the offer takes
place and which have a broader notion of public offer compared to that of the home
country. Nevertheless, according to the above mentioned article 12, it is up to the various
Member States to provide this possibility. It would therefore be necessary to make such a
provision binding for all Member States.

The harmonisation of the total exemptions and derogations provided for by the present
directives is a fundamental issue for the creation of the European passport. To this end
the members have reached an agreement on the cases of exemption indicated below. As
a general principle securities bought under an exemption must be bought for one's own
account and therefore any subsequent resale to retail investors will trigger a public offer
and therefore require the publication of a prospectus.

a) offers addressed to qualified investors: a prospectus would not be required when the
offer is addressed to those whose activity is in the financial sector, to commercial
entities that are actually involved in trading in financial instruments within the range
of their activity or to natural or legal persons that meet the requirements set forth by
FESCO Experts Group on Investor Protection in defining professional investors. These
persons must declare that they intend to be considered eligible as qualified investors
and their declarations must be checked by the entity within the consortium which has
been given this task.

L
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b) offers addressed to a restricted circle: a number of investors below 150 per
country and not higher than 1500 in the EEA;

¢) offers where the individual denomination is in excess of 150,000 Euros per
investor;

offers and listings where the securities are issued by national governments and
central banks of EEA States, or international and supranational institutions (such as
the World Bank. the IMF, the ECB, the EIB) and other similar international

organisations of which one or more EEA State is a member;

offers and listings of securities offered in connection with a takeover or a merger
provided that a document for the operation has been previously filed;

securities allotted free of charge;

offers of shares issued in substitution for shares if the issuing of such new shares
does not involve any increase in the company'’s issued capital; and listings of shares
issued in substitution for shares already listed on the same stock exchange if the
issuin% of such new shares does not involve any increase in the company’s issued
capital.

offers of shares resulting from the conversion of convertible debt securities or from
the exercise of the rights conferred by warrants or to shares offered in exchange
for exchangeable debt securities provided that a public offer prospectus or listing
particulars, relating to those convertible or exchangeable debt securities or those
warrants, has been previously approved and published in the same EEA state; and
listings of shares resulting from the conversion of convertible debt securities, or
created after an exchange for exchangeable debt securities or from the exercise
of the rights conferred by warrants, if shares of the company whose shares are
offered by way of conversion or exchange or are offered to the holders of the
warrants are already listed on the same stock exchange.

15. Partial Exemptions: simplified content of prospectus

Directive 80/390/EEC provides for a simplified content of the listing particulars in
certain specific cases. The automatic notification procedure is not applicable to
documents benefiting from partial exemptions. This does not preclude single members to
allow the said partial exemptions within the terms provided for by the present directives.




IV. CONSISTENT APPLICATION OF STANDARDS AND FUTURE
DEVELOPMENTS

16. Problems connected with the present situation

The single passport for issuers implies that the securities can be offered in all EU
Member States without allowing the host supervisory authority to intervene. The investors
will benefit from a wider range of products and the issuers will benefit from simplified
procedure and a wider market. At the end of the process the cost of raising capital
should become lower.

To put the system into work and to ensure that investors are properly protected
throughout the Community, adequate guarantees in terms of consistent standards of
implementation, as well as in terms of consistent understanding by all concerned
authorities, should be introduced.

FESCO members recognise that a smoother mutual recognition mechanism can only
work if there is an increased mutual confidence between the competent authorities in
charge of the oversight of the information disclosed by the issuers. Therefore FESCO
members confirm the need to institutionally avoid conflict of interests as stated in
standard no. 2 of the FESCO Standards for Regulated Markets (99-FESCO-C).

\ The present situation is characterised by a patchwork of competent authorities including
bodies (such as the exchanges) which perform also for profit activities. This might entail
a conflict of interest if they should ensure investor protection. The national public
competent authorities are entrusted with different powers, for regulation, supervision
and enforcement. The new directive could provide answers to the problems and
inconsistencies and address the following topics: standard setting, supervisory practices,
enforcement and sanctioning, cross border cooperation.

A mix of direct regulation contained in the EU legislation and powers delegated to a

“forum” of supervisory authorities could be the way forward. The directive, in fact,

should set out the core regulatory standards and the conditions according to which

supervisory authorities in the FESCO network should co-operate with the relevant

%fmmittee set up at the European level, as suggested by the interim report of the Wise
en.

Furthermore FESCO members are endowed with unequal powers and therefore, in order
to have a consistent implementation of the regulations harmonisation of powers is
required.

. A proposed way forward

| Having the same rules is still, not sufficient to ensure the creation of a real pan-European
securities market.

If information is not properly controlled, issuers might exploit regulatory arbitrage and
host competent authorities would be tempted to introduce local standards for the sake of
investor protection.

To avoid the above described scenario the directive should address the issue of which
kind of control should be performed on issuers and which type of powers the supervisory
authorities should be entrusted with. The IOSCO questionnaire on self assessment
(implementation of I0SCO Principles) lists a series of questions on the powers of
supervisory authorities in this field. FESCO members hold the view that the prospectus
should be pre-vetted (this being the equivalent of the licence for intermediaries) and
competent Authorities should be empowered to ask issuers to disclose all material
information to correct information included in prospectuses, as well as to stop the offer;
to check the information through on site inspections; to sanction misbehaviour through
effective sanctions.
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A FESCO group should be set up to discuss existing practices of supervision, to review
exemplar cases through a "peer review'. The review should also include the full
operation of the system, from the day to day supervisory practices, to the enforcement
cases.

V. FUTURE WORK TO BE DONE

18.

There are some residual aspects which do not favour a smooth system of automatic
procedure of recognition for issuers. These are in fact practical obstacles either with
respect to specific instruments or due to the fact that some issuers deserve an information
tailored to them. However these difficulties do not hamper the functioning of the new
system proposed at least for most cases. The Group has therefore to undertake urgent
additional work on these aspects which may be summarised as follows:

Modalities of the offer;

Advertising;

Pro-forma financial information and forecasts;
SMEs and New Economy issuers;

Time limits

Modalities of the offer

For specific aspects, and in particular for those concerning the various modalities of the
offer, the IOSCO Standards require disclosure of certain items without giving the
necessary indication on its content. Adequate harmonisation at EU level on the following
aspects is deemed necessary for the automatic procedure of recognition.

- pricing;

- conditions of placing (In some countries public offerings of securities could be placed
directly to the public by the issuer -if allotment of securities is not deemed an
investment service under the ISD- ; other countries will require the distribution made
through investment services firms);

- requirements about publication of prospectuses (the modalities can differ);

- ways to apply for the securities (written form, internet, telephone) and requirements
applicable to any of these modalities can differ;

- methods of payment by investors;
- global amount of the offering (some jurisdictions may allow an open amount without

determining the number of securities offered in the prospectus while others may
require its previous determination);

- clauses of force majeure contemplated in the underwriting agreements: period in
which the offering can be revoked if any of these events occur éome countries could
have objections to the extension of this period after admission to trading but before the
settlement date);




Advertising

The circulation of information on an offer especially by means of an advertising
campaign may have an impact on the information contained in the prosEectus.
Considering that national regulations on advertising differ substantially across the EEA
and that in cross border issues advertising campaigns should be harmonised throughout
the internal market, FESCO members agree on the necessity to concur on the principles
regulating advertising and other kinds of information circulated before and during an
of'?er and to provide detailed rules. This might entail further work.

The circulation, even before the publication of the prospectus, of information on the
offer different from advertisements, such as interviews and analyst presentations,
deserves harmonised regulation in order to avoid inconsistencies with the content of the
prospectus. FESCO members agree that this issue should be dealt with urgently.

Pro forma and forecasts

Common standards for the preparation of prospective financial information and pro
forma financial information to be reported in investment circulars should also be
established. Divergence in regulation and practice across the Single Market increase the
compliance costs for issuers and undermine the comparability of such information for
investors. Further work will be required to achieve a suitable pan-European approach.
Investors must have confidence in the quality of the review work performed by
Auditors/Reporting Accountants and therefore consideration should also be given to
establishing common standards for such work.

SMEs

Fesco Members agree that when the period of existence of an issuer is inferior to the
prescribed three years, the information on the issuer would be given only for the
relevant business period. As the investment decisions are necessarily based more on
future expectations than on past record, an issuer of the New Economy should present in
more detail how it foresees its growth and future revenue and should also point out any
dangers to this process. The cash position and expected sources of funding are also
important to investors.

Time limit

In addition, FESCO members are currently considering the harmonisation of the
deadlines for the approval and the recognition of documents.

[ FESCO members also agree on the need for a harmonised set of accounting standards. To
t

this end they are considering to recommend the International Accounting Standards.

VI. CONCLUSION

19. Advantages of the proposal for investors and issuers

* The advantages for investors of the system of the “European Passport” are to:

- have access to securities offered by other European companies;
- have the same information throughout the European Market at best practice level.

» The advantages for issuers of the system of the “European Passport” are to:

- reduce bureaucratic work, gaining access to the whole of the EEA with little more effort
than is now necessary to obtain approval for a domestic offering;
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- minimise the risk that an issue gets to the market after market conditions have changed,
also thanks to the option for the shelf registration system.

20. Publication

This document is made publicly available on the FESCO website and comments may be
addressed to the Secretary General.
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Foreign Secretary

OPT-IN TO THE DRAFT DIRECTIVE DEFINING THE FACILITATION g
OF UNAUTHORISED ENTRY, MOVEMENT AND RESIDENCE

EDOP agreement to UK participation in the adoption of this draft
Directive, which builds on the Schengen acquis for which we have
been accepted for participation.

2. As part of its significant work programme in the area of combating
illegal immigration, the French Presidency has introduced two
complementary measures to harmonise penalties for trafficking of
migrants: a draft Directive defining facilitation offences and a draft
Framework Decision on the harmonisation of the penalties for such
offences. The separate instruments reflect the respective competences
under the EC Treaty and the Treaty on European Union.

3. Both measures are developments of the Schengen acquis (Article
27 SIC) for which the UK has been accepted for participation. In the
Decision agreeing to the UK's application, we are committed to
participation in any EU measure which develops the Schengen acquis in
which we are participating. There has been legal discussion within
Whitehall on the relationship between this commitment and the
Protocol on the Position of the UK and Ireland (“the Title IV Protocol”),
which enables us to decide whether to opt in to Title IV measures.
Although the view of Whitehall lawyers was that it is difficult to reach a
definitive view on the relationship between the Schengen and Title IV
Protocols, and the legal arguments for retaining flexibility were not very
strong, the Council Legal Service firmly advised that the UK's decision




under the Title IV Protocol was not pre-empted by the Schengen
Decision, and hence that we needed to notify a further decision to opt
in if we wished to participate in the adoption of Schengen development
measures in Title IV. ~

4. On policy grounds, it seems preferable to retain our flexibility in this
way, since there is always a risk that Schengen development in Title IV
could evolve in a way which was inconsistent with our Frontiers
Protocol. More positively, an opt-in acts as a confirmation of our and
other Members States' Community obligations to each other.

5. On substance, this is a measure where we would want to opt in to
its adoption, because of the current domestic focus on combating illegal
immigration. The proposal is therefore timely and can generally be
welcomed. A number of points in the draft Directive will require
clarification in negotiation, particularly in relation to the scope of the
proposal and the provisions on exemptions. It is also illogical, given that
we are bound by our Schengen Decision to participate in the adoption of
the draft Framework Decision, not to opt in to its complementary half

which defines the offences in respect of which penalties are to be g

harmonised.

6. For Gibraltar, the same issues arise as Gibraltar is also committed
to participate in Article 27 SIC.

7. On handiing, we shail need to present an opi-iti carefuily. Giveii the
terms of our Schengen Decision, it would in reality be difficult not to opt
in to a measure developing the Schengen acquis in which we shall be
participating and the opt-in letter would need to be drafted with this in
mind. Officials are making informal soundings of the CLS as to how this
might most suitably be presented.

8. |therefore seek EDOP's agreement to the UK exercising its Title IV
Protocol opt-in to this draft Directive; we need to submit an opt-in
before 2 November and | should therefore welcome responses by
close on Monday 23 October.

9. | am copying this letter to members of EDOP, Sir Stephen Wall
(Cabinet Office) and Nigel Sheinwald (UKRep).

\/ |
SRR Y
///—)
i*s“\,-

BARBARA ROCHE
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Foreign Secretary -

FRENCH REPUBLIC‘INITI‘TATIVES ON VISAS
) h
I am writing to seek your agreement that the United Kingdom should not
participate in the adoption of three proposals put forward by France on visa
requirements. The proposals constitute a development of the Schengen acquis.

2. The first proposal is for a Council Regulation on freedom of movement
with a long stay visa. This would allow free‘i: movement, through all participating
Member States, of people with a long-term visa issued by any other Member
State, during the period before such people iobtain their resident's permit.

< The second proposal is for a Council Decision adapting the Common
Consular Instructions about visas adopted by the Schengen Executive
Committee, This would provide administrative mechanisms for long-stay
national visas to act simultaneously as short-stay visas. These visas would be
valid throughout the Schengen States, for three months during the holder’s
initial period of residence in the Member State.

4, h The third proposal is for a Council Deéjsion on the conditions for issuing
visas by Member States. This would amendithe Common Consular Instructions
1o require all visa applicants to provide evidence that they have travel insurance
to cover the cost of repatriation and emergency hospital treatment.

5. The United Kingdom's application to participate in parts of the Schengen
acquis has been approved. But the United Kingdom has not applied to
participate in the elements of the acquis relating to visa requirements. Given
that the French initiatives are aimed at amending the Schengen acquis on visas,
in which the United Kingdom is not participating, a decision not to participate in

the adoption of these proposals would be uncontroversial.

|
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6. | should be grateful for your agreerhent that we should not participate in
the adoption of these proposals. It would be helpful to have E(DOP)

I

endorsement by Monday, 16 October. !

1, s
me Minister, to other members of

7. | am copying this minute to the Pri
E(DOP) and to Sir Richard Wilson.

g\) Septether 2000
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