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09/10/2002

MS/DPMO
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Political parties, elections and referndums act 2000; Paid time off for

14/10/2002

SO

DPM

Combining Local, GLA & European Elections 2004

16/10/2002

CST

ms/ODPM

& to LCD: Combinging Local,GLA and European Elections 2004

16/10/2002

SS/NIO

MS/DPMO

Political parties, elections and referndums act 2000; Paid time off for
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DPM

Date of elections to English local authorities and the GLA in 2004

18/10/2002
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ms/ODPM

Political Parties, Elections and Referendums Act: Paid Time Off for
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SS/WO

Commission on the powers and electoral arrangements of the Nation
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ss/dti

SS/WO

commission on the powers and electoral arrangements of the NA for
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Commission on the Powers and Electoral Arrangements of the Natio
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Commission on the Powers and Electoral Arrangements for the Nati
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Note about how specific legislation and generic rules will be needed
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ss/dti

DPM

Referendum on Elected Regional Assemblies: Appropriate Conduct
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DPM
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Implications of the May 2003 devolved elections

25/03/2003

MS/DPMO

LP

E-Voting

11/04/2003

PUS/HO

LP

E-Voting

17/04/2003

LP

ms/ODPM

Possible Legislation to Allow Electoral Pilots in European Elections

24/04/2003

MWP

LR

Possible Legislation to allow electoral Pilots in European Elections

24/04/2003

ms/cabinet office

LP

e-Voting

24/04/2003
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DPM

Combining Local, GLA and European Elections 2004

25/04/2003

ms/cabinet office

DPM

Combining Local, GLA and European Elections 2004

28/04/2003

CST

MS/DPMO

Combining Local, GLA & European Elections 2004

28/04/2003

SS/SO

DPM

Combining Local, GLA and European Elections 2004

30/04/2003

ss/dfes

DPM

Combining Local, GLA and European Elections 2004

02/05/2003

SS/NIO

DPM

Forthcoming Announcement of Government response to Combine E

06/05/2003

ms/ODPM

LP

Possible Legislation to Allow Electoral Pilots in European Elections

16/05/2003

MS/FCO

LP

Possible Legislation to allow electoral pilots in European eléections

| 16/05/2003

PD(AMCc)

PM

Regional Assemblies - Referenda

20/05/2003

dpmo

LCD

Pilot Scheme's at the 2004 Elections

21/05/2003

ms/cabinet office

LCD

All-Postal Voting at the 2004 Elections

22/05/2003

DPM

MS/DPMO

Combining Local, GLA and European Elections 2004

23/05/2003

POL

PM

Election/Decision Making Structures

29/05/2003

ms/cabinet office

DPM

Choosing the regions to proceed towards referendums about an elec

02/06/2003

ms/ODPM

DPM

Referendums on Elected Regional Assemblies : Appropriate Conduc

09/06/2003

CST

DPM

Functioning of Elections in Scotland

| 10/06/2003

PD(AMc)

PD(AA)

Postal voting roll out
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Piloting of innovative Voting Methods at the 2004 combined Europea

| 23/06/2003
r

ms/ODPM

LGA

Implementation of revised warding arrangements in the metropolitan

| 26/06/2003

CDL

DPM

Piloting of innovative voting methods at the 2004 combined Europea

26/06/2003

DPM

MS/DPMO

Referndums on elected regional assemblies - Appropriate conduct of

26/06/2003

PUS/MOD

pus/DCA

Piloting of innovative voting methods at the 2004 combined Europea

27/06/2003

HS

DCA

Piloting of innovative voting methods at the 2004 combined europea

30/06/2003

SS/SO

DPM

Piloting of innovative voting methods at the 2004 combined europea

01/07/2003

MWP

DPM

Piloting of innovative voting methods at the 2004 combined europea

02/07/2003

MS/DPMO

DPM

Piloting of innovative voting methods at the 2004 combined europea
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09/07/2003 |HS

PM

Campaigning - 2004 Elections

15/07/2003 |HMT

DPM

Piloting of Innovative Methods ét the 2004 Combined European Parli

18/07/2003 |DPM

pus/DCA

Piloting of Innovative voting methods at 2004 cpombined European

25/07/2003 |SS/DCA

LPS

Electoral Administration and Reform Bill

31/07/2003 |odpm

CST

Piloting og Innovative voting methods at the 2004 combined Europea

18/08/2003 |CO

DPM

Piloting of innovative voting methods at the 2004 combined Europea

10/09/2003 [dpmo

LP

Electoral pilots in 04 and the governments response to the electoral

12/09/2003

HOC - Leader

from lan McCartney MP European Parliamentary and Local Election

15/09/2003 [SS/SO

LP

European Parliamentary and local elections Bill

15/09/2003 |SS/SO

LP

Electoral pilots in 2004 and Government response to electoral comm

15/09/2003 |CWO

LP

European Parliamentary and local elections bill

15/09/2003 |ms/ODPM

LP

European Parliamentary and local elections bill

16/09/2003 |[SS/DCA

LP

Electoral pilots in 2004 and the Govts response to the electoral evalu

16/09/2003 |CO

HOC - Leader

Electoral Pilots in 2004 and the governments response to the elector

16/09/2003 [CO

HOC - Leader

European Parliamentary and local elections
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LP Correspondence : Introduction of the European Parliamentary an
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HOC - Leader

odpm
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Outstanding Manifeston Commitment for new systems of elections
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European Parliamentary & Local Elections (Pilots) Bill
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From the Secretary of State and Lord Chancellor
The Right Honourable Lord Falconer of Thoroton

The Department for Constitutional Affairs
Selborne House

54-60 Victoria Street

London SW1E 6QW

DX 117000
Telephone: 020 7210 8380
Fax 020 7210 8597

28 }zﬂ 2003

PRIME MINISTER

There is an outstanding manifesto commitment to review the experience of new
systems of elections and the Jenkins report to assess whether changes might be
made to the electoral system for the House of Commons. Now that the second
set of elections to the devoived assemblies have taken place, there will be
pressure to make progress. I therefore propose to begin a Departmental review,
but not until the new year, when the final results of an independent review which
is currently under way will be known.

You will no doubt recall our 2001 manifesto commitment to review the system for
elections to Westminster in the light of the Jenkins report and the experience of the
devolved legislatures. We subsequently accepted that it would not be sensible to
begin any review until after last May’s elections for Scotland and Wales were over.
We have therefore said in answer to enquiries on the issue that no decision has yet
been made on the structure or timing of any review.

In the meantime, an Independent Commission on Proportional Representation (ICPR)
— a collection of electoral experts set up by the Constitution Unit at University
College London and jointly chaired by David Butler and Peter Riddell - has been
carrying out a review of how proportional representation has worked in the UK to
date and has produced an interim report, with a final report due at the end of the year.
The effect is to place the issue on the agenda and to draw attention to our
commitment.

We therefore need to decide what we want to do about this. Clearly, we cannot
simply ignore the commitment. But at the same time we do not want to hand the
review over to a completely independent body (such as the Electoral Commission) in
case they come up with unrealistic recommendations which we could not deliver.

I have therefore decided that we should set up a departmental review which would, of
course, draw upon the work which has been done - and is continuing - elsewhere (for

Justice, Rights and the Corstitution




instance, the Jenkins report, the ICPR review, and the Electoral Commission’s reports
on the elections to the devolved assemblies). Because some of this material will not
be available until the end of the year, I propose to defer any review until after then —
perhaps beginning in the new year. We can decide upon the terms of reference for the
review at that stage, but in the meantime, I suggest that we respond to any queries by
saying that we intend to set up a departmental review in early 2004, and that that
review may take into account any previously published relevant literature.

I am copying this to Peter Hain, Alistair Darling and Paul Murphy.

LORD FALCONER
19 VSeptember 2003
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LEADER OF THE HOUSE OF COMMONS
THE RT HON PETER HAIN MP

2 Carlton Gardens LONDON SWI1Y 5AA
Tel: 020 7210 1025 Fax: 020 7210 1075

Our Ref: 0019291

' L September 2003
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ELECTORAL PILOTS IN 2004 AND THE GOVERNMENT RESPONSE TO THE
ELECTORAL COMMISSION EVALUATION OF THE 2003 PILOTS

You wrote to me on 10 September seeking agreement to publish on the day the European
Parliamentary and Local Elections (Pilots) Bill is published (17 September): a consultation
paper on the detail of the proposed pilots; the terms of reference for the Electoral
Commission seeking its recommendations on choice of regions; and the Government’s
response to the Electoral Commission’s evaluation of the 2003 pilots. This letter gives you
MISC 24 clearance to proceed, subject to the comments recorded below.

Responses were received from Lord Falconer, Alistair Darling, Douglas Alexander and Ian
McCartney.

Charles, being in the lead on the Pilots Bill, is happy to agree. He confirms that agreement is
being reached on the funding arrangements between HMT, DCA and ODPM.

Alistair agrees the proposals, suggesting that it might be useful to include a Scotland Office
contact in the text of the consultation paper so that councils can seek advice - should Scotland
be selected as a plot region.

Douglas supports the proposals, writing that we should not waste the opportunity that the
combined European and local elections present for further piloting to demonstrate that all-
postal voting can be scaled up to larger elections. He is keen to keep the electronic
component on the agenda, is pleased with the Government Response to the Electoral
Commission’s evaluation and offers to do further work with Nick on our overall strategy for
e-democracy.

Finally, Ian offers his full support.

www.commansleader.cav.nk
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LEADER OF THE HOUSE OF COMMONS

I am copying this letter to the Prime Minister, members of MISC 24 Committee and to Sir
Andrew Turnbull.

PETER HAIN

Rt Hon Nick Raynsford MP
ODPM

www cammanclaadar onv nk
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The Lord Falconer
Secretary of State

Department for Constitutional Affairs
Selborne House

54-60 Victoria Street
London
SW1E 6QW
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EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

’7 September 2003

| am writing in response to Chris Leslie’s letter of 10 September to Peter Hain,
copied to LP Committee seeking agreement to introduce the European
Parliamentary and Local Elections (Pilots Bill) in the House of Commons on 17

September.

I am very sorry that you are proceeding without including our provision to change the

method of filling vacancies for Northern Ireland MEP who resign or die in office.

| recognise that preparations are at an advanced stage but even so | very much
hope that it will still be possible to include our provision in the Bill. | understand that
you remain of the view that by including our provision it would open the Bill up to
other general amendments that would endanger the Bill receiving Royal Assent in
time for the planned elections next June. As | have said previously, the Northern
Ireland parties at Westminster are firmly in favour of what we are proposing and will

()
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not endanger the progress of the Bill by laying other amendments. With regard to the
other political parties including the Scottish and Welsh Nationalists, | suggest that the
Government try and seek agreement from them not to lay amendments outside the

main scope of the Bill. | am happy to take this forward.

This is a delicate time in our attempts to achieve lasting stability in Northern Ireland. |
very much believe that this proposed provision on MEP vacancies will be of great
help to us as we try to move forward. Therefore, on the premise that | will try and
minimise the opportunity of widening the scope of the Bill, | should be very grateful if

you-would reconsider the inclusion of our provision.

| have copied this letter to the Prime Minister, members of LP Committee, Nick

Raynsford, Sir Andrew Turnbull and First Parliamentary Counsel.

g

Rt Hon Paul Murphy MP
Secretary of State for Northern Ireland

9,
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CABINET OFFICE
70 Whitehall
London

Douglas Alexander MP SW1A 2AS

Minister for the Cabinet Office and Tel: 0207276 0652
Chancellor of the Duchy of Lancaster Fax: 020 7276 0655

The Rt Hon Peter Hain MP

Leader of the House of Commons and Secretary of State for Wales

2 Carlton Gardens
London

SWI1Y 5AA

[ 6 September 2003
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ELECTORAL PILOTS IN 2004 AND THE GOVERNMENT’S RESPONSE TO THE
ELECTORAL COMMISSION’S EVALUATION OF THE 2003 PILOTS

The Government has made substantial progress so far with its electoral modernisation
programme. If further piloting in the combined European and local elections next year can be

managed - and afforded - we should certainly not waste the opportunity they represent.

The highest priority should be to demonstrate that all-postal voting - which has succeeded
quite spectacularly in the local pilots as a means of increasing turnout - can be scaled up to
larger elections, and applied successfully in local authority areas which have not volunteered

to trial it.

I accept that there is still time to arrange the proposed three pilots successfully, although there
are undoubtedly timetable risks - particularly for the pilot in which electronic channels are to
be made available. The proposed public consultation is a sensible way to identify the pitfalls,
and to establish a realistic assessment of those risks. I am content that, at this stage, we should

keep the electronic component on the agenda, particularly as the proposed e-pilot is being

Web site: www.cabinet-office.gov.uk

Email: psdalexander@cabinet-office.x.gsi.gov.uk
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presented as a postal election to which internet and télephone channels have been added. We

should, however, be prepared - in the light of the consultation - to forego the electronic
component if we judge that to press on would cause unacceptable risk either to the elections,

or to credibility of the longer term e-voting programme.

I also endorse the terms of reference being put to the Electoral Commission. I think it is right
that we ask them to recommend where pilots should be held, as we will thereby avoid
suggestions that the regions are chosen for narrow party political advantage. On the other
hand, it would be wrong to ask them to decide, or to consult on, the detailed arrangements for
the pilots or, indeed, on their viability. That is rightly assigned to the Government’s own
consultation, to which the Commission can of course respond. To do otherwise would

threaten the independence of their eventual evaluation of any pilots we do run.

In the light of the above observations on policy, I am satisfied that we must press ahead with

the enabling legislation as soon as possible, and have written to LP accordingly.

The remaining issue is the Government Response to the Electoral Commission’s evaluation
of the 2003 pilots. I am content with it, and would like to comment on three aspects
particularly. First, the Response broadly endorses the Commission’s recommendation of a
statutory assumption in favour of all-postal local elections. In view of the democratic
dividend available (and providing the door is kept open for e-voting later) this must be the
right direction for our policy to go. It is clear, however, that there will be substantial resource
implications for local authorities, and we should therefore be careful not to will the ends

without the means: a matter for the next Spending Review, I assume.

Second, I am pleased to see the response to the Commission’s recommendation relating to a
road map for electronic voting. It rightly refutes the idea that we are already committed to a
“major IT project”. It recognises instead that the e-voting field is immature and that our
roadmap should focus, initially, on identifying the conditions we must establish - by piloting
and otherwise - in order to take the major investment steps (which in my view is probably

some years away).




Third, with the Commission’s support for further pilots, we repeat our commitment to the
exploration and development of e-voting with the aim of an e-enabled general election
sometime after 2006. I am pleased to see that confirmation that our strategic aim remains

unchanged.

Finally, Nick Raynsford’s covering letter floats the idea that the next iteration of the roadmap

could be presented with our (long-overdue) response to the consultation last year based on In

the service of democracy. The two policy strands we set out there were, of course, e-voting at

elections; and - through e-participation - enhancing communication and democratic
engagement between elections. An approach re-consolidating our explanation of our overall
strategy for e-democracy and, in the process, of achieving policy closure on the previous
consultation, would have considerable merit. If we can manage it, such an approach therefore
seems sensible to me. If you agree, I will ask my officials to work with Nick’s to enable us to
come back to the committee with a joint draft as soon as possible, with a view to publication

- probably as a command paper - around the end of the year.

I am copying this letter to the Prime Minister, members of MISC24 and LP Committees and
to Sir Andrew Turnbull.

DOUGLAS ALEXANDER




CABINET OFFICE
70 Whitehall
London

Douglas Alexander MP SW1A 2AS

Minister for the Cabinet Office and Tel: 020 7276 0652
Chancellor of the Duchy of Lancaster Fax: 020 7276 0655

The Rt Hon Peter Hain MP
Leader of the House of Commons and Secretary of State for Wales
2 Carlton Gardens
London
SW1Y 5AA
j Q September 2003
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EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

The Government has made substantial progress so far with its electoral modernisation
programme. If further piloting in the combined European and local elections next year can be

managed - and afforded - we should certainly not waste the opportunity they represent.

It is important that we maintain the momentum with regards to the piloting programme and I
therefore fully support Chris Leslie’s proposals for the European Parliamentary and Local
Elections (Pilots) Bill and the supporting presentation and publicity arrangements

surrounding its introduction.

I know that Nick Raynsford has written to you setting out proposals for the supporting
arrangements for the bill, including a consultation exercise on the detail of the pilots. I have
responded to these issues in a separate letter to you expressing my support for these
proposals. The speedy introduction of the legislation and the supporting arrangements are

vital to the Government’s longer term e-democracy agenda.

Web site: www.cabinet-office.gov.uk

Email: psdalexander@cabinet-office.x.gsi.gov.uk
INVESTOR IN PEOPLE
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I am copying this letter to the Prime Minister, members LP Committee, Nick Raynsford, Sir

Andrew Turnbull and First Parliamentary Counsel.

.
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LEADER OF THE HOUSE OF COMMONS
THE RT HON PETER HAIN MP

2 Carlton Gardens LONDON SWI1Y SAA
Tel: 020 7210 1025 Fax: 020 7210 1075

Our Ref: LP/03/222/IN

[ Q) September 2003

b

LP CORRESPONDENCE: INTRODUCTION OF THE EUROPEAN
PARLIAMENTARY AND LOCAL ELECTION (PILOTS) BILL

Thank you for your letter of 10 September in which you sought LP agreement to introduce
the European Parliamentary and Local Election (Pilots) Bill on 17 September.

Replies were received from Alistair Darling, Nick Raynsford, Ian McCartney and Douglas
Alexander who were content for the Bill to be introduced. Bruce Grocott also replied,
registering his concern that the Lords Handling Strategy does not identify potential
concessions; does not take sufficient account of the likely views of the Lords Delegated
Powers and Deregulation Committee on the use of the affirmative resolution for pilot orders
and the disapplication of the hybrid instrument procedure from the main orders; does not set
out clearly the views of the Local Government Association; and does not set out any steps to
deal with the potentially controversial issues of piloting already taking place on a voluntary
basis which the Bill might stop and the powers given to the Secretary of State to restrict
Returning Officers.

You may therefore take it that you have LP clearance to introduce the Bill in the House of
Commons on 17 September, subject to Bruce’s concerns about the Lords Handling Strategy
being addressed. Lords handling is of course particularly important when a bill has a
demanding timetable for enactment, as this one will.

I should be grateful if your officials would keep in close touch with LP Secretariat throughout
the passage of the Bill. You will of course need to approach the Committee to seek clearance
for any amendments that are required during its passage. As you know, except in exceptional
circumstances, LP Committee is only prepared to consider amendments that are needed in
order to respond to points raised in Parliament, or to real world events.

www.commansleader.ocov.uk




I am copying this letter to the Prime Minister, members of LP and MISC24 Committees, Sir
Andrew Turnbull, First Parliamentary Counsel.

PETER HAIN

Chris Leslie MP
Parliamentary Under-Secretary of State
Department for Constitutional Affairs

www.commonsleader.gov.uk
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From the Secretary of State
The Right Honourable Lord Falconer of Thoroton

The Department for Constitutional Affairs
Selborne House

54-60 Victoria Street

London SW1E 6QW

DX 117000

Telephone: 020 7210 8380
Fax 020 7210 8597

The Rt Hon Peter Hain MP
President of the Council

Leader of the House of Commons
2 Carlton Gardens

London
SWI1Y SAA

D Ok

RE: ELECTORAL PILOTS IN 2004 AND THE GOVERNMENT’S
RESPONSE TO THE ELECTORAIL COMMISSION’S EVALUATION OF
THE 2003 PILOTS.

On 10 September 2003, Nick Raynsford wrote to you requesting MISC24’s
agrecment to:

(a) the publication, on the same day as the European Parliamentary and Local
Elcctions (Pilots) Bill, of a consultation paper on the detail of the proposed
pilots;

(b) the terms of reference to be given to the Electoral Commission, in which the
Commission’s recommendations about the regions in which electoral pilots
should be held during the combined elections in June 2004 and the method(s)
are sought; and

(c) the Government’s response to the Electoral Commission’s report evaluating
the 2003 pilots.

-As you will be aware, the Department for Constitutional Affairs is the lead
Department on the European Parliamentary and Local Elections (Pilots) Bill and
has been involved in drawing up the above documents. I therefore agree to
Nick’s proposals,

Justice, Righs and the Corstitsdtion
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“There has becen some discussion. whether there was a need for the Office of the

Deputy Prime Minister to producc a consultation paper, given that the Electoral
Commission are consulting on the identity of regions and that in reaching their
conclusions they will inevitably have to consider the mechanics of proposed pilots. It
was agreed that ODPM's central/local partnership required it to do so, given the
potential imposition of piloting on some local authorities. We will have to be

" prepared for some criticism from respondents that we are asking the same guestions

twice, while the Electoral Commission may feel that its own consultation is too
restricted in scope. There are some further points of detail which my officials and
those in ODPM are resolving but these are not of such significance as to need
inclusion here.

On the subject of the Pilots Bill, you are aware that there is an ongoing discussion in
relation to central funding arrangements for the pilots the Bill enables. You will be
pleased to hear that discussions between HM Treasury, the Department for
Constitutional Affairs and the Office of the Deputy Prime Minister are now reaching
their conclusion.

I am copying this letter to the Prime Minister, members of MISC24 and LP
Committees and to Sir Andrew Turnbull.

o




OFFICE OF THE
DEPUTY PRIME MINISTER

26 Whitehall
The Rt Hon Nick Raynsford MP London SW1A 2WH

Minister of State for Local and

Regional Government Tel: 020 7944 3013

Fax: 020 7944 4539

E-Mail: nick.raynsford@odpm.gsi.gov.uk
Web site: www.odpm.gov.uk

The Rt. Hon. Peter Hain MP
President of the Council

Leader of the House of Commons
2 Carlton Gardens

London

SW1Y SAA

1.5 SEP 2003
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EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

I have seen Chris Leslie’s letter of 10 September seeking agreement to introduce the
European Parliamentary and Local Elections (Pilots) Bill on 17 September. In the light of
recent discussions on the provision of central funds for next years elections, I am now
satisfied that the Bill may be introduced as drafted.

As Chris makes clear, the introduction of this Bill is dependent on the necessary central funding
being found. Such funding must include cover for all extra costs to local government stemming
from piloting in the combined European Parliamentary and Local Elections as required by our
agreed new burdens principle.

I am grateful to colleagues for the progress that had been made in agreeing a suitable way forward
on funding. Recent pilots in local elections have had a substantial effect on increasing public
engagement and participation in the democratic process. This is vital to the health of our
democracy. It is, therefore, important that we maintain the momentum in the forthcoming
combined elections, both in regards to voter participation and in terms of building on what we have
learned already.

I am copying this letter to the Prime Minster, members of LP and MISC24 Committees and to Sir

Andrew Turnbull. \{6«4‘4
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NICK RAYNSFORD
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EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

I have seen Christopher Leslie’s letter of 10 September seeking LP clearance to introduce
this bill. While content in principle, 1 would make the following observations on the
Lords Handling Strategy.

Main points

First and foremost, this will be a bill in a hurry. If it is amended at all in the Lords, it will
take at least a week longer to get Royal Assent. Therefore Government amendments in
the Lords, and defeats in the Lords, must be averted if at all possible. This may mean
making concessions at Commons remaining stages. i

Para 22 refers to the Conservative proposition that pilot orders should be subject to
affirmative resolution. Baroness Hanham raised this in Committee on the Local
Government Bill; she did not in fact bring it back at 3" Reading. The Liberal Democrats
did not speak on the amendment in Committee, but might support it on the Pilots Bill, in
which case we would be defeated. The decisive factor will probably be the view of the
Lords Delegated Powers Committee (DPRRC). Therefore we must either make the orders
affirmative in the first place, or make a very convincing case to the DPRRC.




Another point which might be taken by the DPRRC does not feature in the Handling
Strategy at all. This concerns Clause 10(6), which disapplies hybrid instrument procedure
from main orders. This means that voters and local authorities in an area chosen for
piloting will be deprived of the right, which hybrid instrument procedure would give
them, to be formally consulted. This is clearly necessary, if pilots are to be implemented
in June 2004; but it may need to be defended, both to the DPRRC and in the House.

Para 36 points out that the bill may compel some local authorities to run pilots against
their will. The view of the Local Government Association will be important in the Lords,
and should be established soon and stated.

Paras 37 and 40 appear to flag up real weaknesses in the bill: that it might put a stop to
piloting in areas where it is already taking place on a voluntary basis; and that it allows
the Secretary of State to restrict the freedom of action of Returning Officers in areas
where they have personal responsibility and liability. The Strategy does not suggest either
defensive lines or fall-back positions. The Department must make every effort to resolve
these issues before the bill reaches the Lords; otherwise we set ourselves up for defeat
and delay.

Secondary points

With regard to para 24, I suggest that it would be unwise to make any point about peers

being unelected, given that in the continuing argument on Lords Reform we are being
criticised in some quarters for not moving towards an elected Second Chamber.

Para 39 points out that the provisions affecting by-elections might be seen as affecting
parliamentary privilege. The attitude of Mr Speaker will be important, and should be
established and stated.

Para 47 refers to Conservative amendments to the Local Government Bill which aimed to
prevent combined elections. On this issue the Liberal Democrats voted with us; so, if the

matter resurfaces on this Bill, defeat is unlikely.

I am copying this to the Prime Minister, LP colleagues, Nick Raynsford, Sir Andrew
Turnbull and First Parliamentary Counsel.

Sl
23N

BRUCE GROCOTT




SCOTLAND OFFICE
DOVER HOUSE
WHITEHALL
LONDON SWIA 2AU

www.scottishsecretary.gov.uk

| Mty
The Rt Hon Peter Hain MP <
President of the Council /gi
Leader of the House of Commons [V
2 Carlton Gardens s
LONDON

SW1Y 5AA
( ,< September 2003

WA

ELECTORAL PILOTS IN 2004 AND GOVERNMENT RESPONSE TO ELECTORAL
COMMISSION EVALUATION OF 2003 PILOTS

| refer to Nick Raynsford's letter of 10 September seeking MISC 24's agreement to
the publication of a consultation paper on proposed pilots associated with European
elections next year and to the Government's response to the Electoral Commission's
evaluation of the 2003 pilots.

| agree with the proposals set out in Nick's letter. My officials have suggested to his
that it might be useful to include a Scotland Office contact in the text of the
consultation paper so that Councils here can seek any advice and support necessary
if Scotland were to be selected as a pilot region.

| am copying this letter to the Prime Minister, Members of MISC 24 and to Sir

Andrew Turnbull. ,
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EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

| refer to Christopher Leslie's letter of 10 September seeking LP Committee
agreement to introduction of the above Bill on 17 September.

| agree with what is proposed and have noted the arrangements reached in respect
of local government and Scottish parliamentary by-elections conflicting with any
piloting arrangements that may be eventually decided for Scotland. As Chris' letter
indicates, the approach designed to avoid combination with by-elections in Scotland
is acceptable to me and to Scottish Ministers.

| am copying this letter to the Prime Minister, Members of LP Committee, Nick
Raynsford, Sir Andrew Turnbull and First Parliamentary Counsel.

By ey
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Leader of the House of Commons P (\/\Cf
2 Carlton Gardens

London SW1Y 5AA o

EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

I have seen a copy of Chris Leslie’s letter to you of 10 September seeking LP’s agreement to
the introduction of a Bill allowing the piloting of innovative voting methods at next year’s
European and combined elections in England, Scotland and Wales.

I offer my full support to Chris’ proposals. I understand the question of funding for the pilots
has been resolved. It is essential that we encourage public participation and do not cap the

cost of democracy.

I am copying this to the Prime Minister, LP, Nick Raynsford and Sir Andrew Turnbull and
First Parliamentary Counsel.

RT HON JIAN McCARTNEY MP
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From the Parliamentary Under Secretary of State
Christopher Leslie MP

The Department for Constitutional Affairs

Selborne House
54-60 Victoria Street
London SW1E 6QW

DX 117000
Telephone: 020 7210 8683

Fax 020 7210 8620
e mail: chris.leslie@dca.gsi.gov.uk

The Rt. Hon Peter Hain MP
Leader of the House of Commons
2 Carlton Gardens
London
SW1Y 5AA :
10 September, 2003

EUROPEAN PARLIAMENTARY AND LOCAL ELECTIONS (PILOTS) BILL

This letter seeks your agreement to introduce the European Parliamentary and Local
Elections (Pilots) Bill in'the House of Commons on 17 September 2003. This Bill
provides for the piloting\in certain regions of innovative voting methods at the
European and combined elestions in England, Scotland and Wales in June 2004. Its
purpose is, for the 2004 European and combined elections and in certain regions only
to:

a) enable compulsory piloting of innovative voting methods at the European
Parliamentary general Electipn, and at local government elections where
combined with the European Rarliamentary general election, to be held on 10
June 2004; and to

b) (i) extend the power of arrest for personation to any location, rather than just

at polling stations; and

b) (ii) extend - in exceptional circymstances and where the prosecution has

demonstrated all due diligence - fxrom 12 to 24 months the period within
which prosecution for any offence ynder the Representation of the People
Act must be commenced.

The Bill and the associated papers are now ready to be sent to LP Committee for
approval and I would appreciate a response by 12.80 noon on Monday 15 September.
LP Committee gave approval in principle in May 2003 for the introduction of the
European Parliamentary and Local Elections (Pilots) Bill late in the 2002/2003 session.

The Deputy Prime Minister’s letter of 18 July gave DA clearance to proceed with the Bill

(providing, specifically, for point (a), above) subject to a small number of mostly
straightforward comments from the Committee. After DA approval was sought, the

Justice Rights and the Constitution
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.decision was made to add provisions for the 2 extensions to electoral law outlined in (b)
above. This makes no change to the policy rationale for the Bill. This is merely an initial
response to recommendations made by The Electoral Commission in their recent report
‘Voting for Change’, and is designed to help increase security and public confidence.

Some clarification is necessary following one of the comments made by DA Committee in
response to my letter of 23 June seeking DA clearance for the Bill. Denis McShane stated
he supports the decision to exclude Gibraltar from the scope of the pilots proposed for
next year, but does not wish to see excluded the European Parliamentary region with
which Gibraltar will be combined. The draft Bill does, in fact, provide that whole region
to be combined with Gibraltar should not be eligible for piloting because the whole of any
combined region must vote in the same way, and to allow piloting to extend to Gibraltar
and the rest of the region with which it combines would be to further complicate an
already complex election. Therefore, if it is accepted that Gibraltar should be excluded
from the scope of the proposed pilots the Bill can only go forward on the basis that the
region with which it combines will be excluded as well. (The Electoral Commission
recently reported on its consideration as to which region this should be and it has
recommended the South West.)

The timetable for the Bill is extremely tight. Currently it looks unlikely that the Bill will
be in a position to receive Royal Assent before March 2004. This is extremely late if we
and those involved directly in organising the elections are to be able to ensure everything is
in place to enable piloting to take place at the combined and European elections next year,
although we are doing all we can to identify and meet the difficulties such a precarious
timetable will cause us. Given this timetable, it will be particularly important to try and
ensure that the focus of debate is maintained and extraneous amendments are not
introduced.

To maximise the time available to the Electoral Commission to consult and to select
regions for piloting and, subsequently, for those regions to plan and prepare for June 10
2004, Charlie Falconer will use his power under section 6 of the Political Parties Elections
and Referendums Act 2000 to ask the Electoral Commission to report to him on which
electoral regions should be chosen for pilots, thus enabling the Commission to begin its
consultative process.

As you are aware, there is currently an on-going discussion in relation to central funding
for the pilots that will result from this Bill. DCA ministers are consulting with ministerial
colleagues in order to identify where funding will come from to allow us to proceed on the
basis described above. It is hoped that this will be resolved in the next few days.

Given that this Bill is being dealt with in correspondence, I have included below the
information that would have been incorporated into a Memorandum for a Committee
meeting for your further information:

Territorial Extent and Devolution

The Bill extends to England, Wales and Scotland but not Northern Ireland, for reasons
including: complexity; questions over what lessons can usefully be learned by the rest of




.the UK from pilots run using atypical electoral systems; and security. The possibility of

by-elections in the devolved administrations occurring on 10 June raises some devolution

. 1ssues.

Piloting new voting methods on a regional scale at the same time as combining European
Parliamentary elections with local authority elections will be a major challenge for
electoral administrators. In order to minimize complexity the Bill will make provision to.
avoid any other elections taking place on the same day. However in some cases this
approach is difficult for political reasons, such as the requirement to make a Sewel motion.
Therefore, as the main problems with elections occurring on the same day will, in this
case, arise from combination, the alternative approach will be to seek informal
undertakings that by-elections will not be held on the same day and where necessary
ensure by order that the elections cannot be combined.

Thus the Bill will provide mechanisms for ensuring that Westminster by-elections and
National Assembly for Wales by-elections are not held on the same day. With respect to
Scottish Parliamentary elections, no provision will be made in the Bill, but the Presiding
Officer’s agreement not to schedule any by-election on 10 June will be indicated formally
in exchange of Ministerial letters if the Government chooses Scotland as a pilot area. As
the Presiding Officer has no discretion to combine Scottish Parliamentary elections with
European elections, no further provision is necessary. With respect to Scottish local by-
elections (a devolved matter), the local returning officer does have a discretion to combine
local and European elections. Therefore, if Scotland is chosen as a region for pilots, the
order under the Bill will disapply the local returning officers’ discretion to combine local
with European elections, and we understand that this process should be acceptable and not
require a Sewel motion (as the order would be a consequence of European election which
is a reserved matter).

The Scotland Office and the Scottish Executive have confirmed this approach is acceptable.
In respect of Wales, the Wales Minister awaits confirmation of the agreement of the
appropriate Minister in the National Assembly for Wales, but it is not anticipated there
will be any difficulty in securing this.

Effect on Public Expenditure and Public Service Manpower

The additional overall cost to Central Government flowing from the Bill is estimated to be
£25-30million This takes into account the likely extra cost of 1 e-pilot, estimated at around
£15m, and 2 all-postal pilots, estimated at around £12m in total. There is expected to be
little or no change to public service manpower as a result of this Bill - none of the
estimated £25-30million is for additional staff.

Cost to Business and Regulatory Impact

No Regulatory Impact Assessment is needed for this Bill. This was confirmed by the
Regulatory Impact Unit on 19 August 2003.




.European Convention on Human Rights

I have certified that I believe the Bill to be compatible with the Convention rights defined
by the Human Rights Act 1998; a separate memorandum is attached.

EU Implications

The Bill will apply to voting procedures for European Parliamentary elections and the
manner in which the elections are conducted. The intended objective is to pilot methods
which might increase participation at such elections and further develop e-voting
methodology. European Parliamentary elections are affected by EU legislation relating to
the franchise and also to a lesser extent the procedures for an election. The pilots will need
to be compliant with these measures where relevant. The key legislation is the 1976 Act
concerning the election of the representatives of the European Parliament by direct
universal suffrage. On the whole this should not impact on the pilots, but Council
Decision (2002/772) of 25 June and 23 September 2002, amends the 1976 Act by providing
that elections "shall be free and secret". Hence in addition to the ECHR obligation to hold
free elections to the legislature by secret ballot, there is also an EU obligation. This is a
recent decision so there is no case law on how secrecy is to be interpreted. If the
arguments put forward in the ECHR memorandum are acceptable to the ECHR, it is
likely that the ECJ would accept similar arguments. In addition, as there is postal voting
to some extent in a number of member states, it is unlikely that the EC] would find that
the postal voting and remote voting per se is in breach of obligations regarding secrecy.

In addition, there are EU implications with respect to procurement procedures. On 20
October 2002 ODPM commenced an EU tender process for suppliers of electronic services
to implement election pilots. The resulting framework agreement has eleven companies
supplying the following e-voting services: Internet voting, telephone voting, SMS voting,
DTV voting, e-voting kiosks, hosting systems, and e-counting systems. It is expected that
this framework agreement will be used for the implementation of pilots for the EP and
combined elections. This sort of scalability was written into the original contract. There is
no need for an additional procurement exercise.

Queen’s/Prince of Wales’ Consent

Counsel does not envisage that it will be necessary to seek the Queen’s or Prince of Wales’
consent for the Bill.

Parliamentary Handling
Preferred House of Introduction

The Bill is ready for introduction. Our preferred House of introduction is the House of
Commons as the Bill deals with electoral issues. In addition, although the Bill is
uncontroversial and not expected to attract widespread opposition, if it were to attract any
significant opposition this is more likely to come in the Lords than the Commons.
Introduction into the Lords may, therefore, risk delaying the Bill at an early stage.
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.Royal Assent

. Following Royal Assent to the Bill, the Secretary of State must make an order under

(current) clause 1 of the Bill, naming the region and describing the manner in which the
election is to be held. Following this there will be a more detailed, and probably lengthy
order under clause 2 of the Bill establishing a precise scheme for conducting the election in
that manner.

We need to make known as soon as possible which regions and methods have been chosen,
so that the organisations to be involved in the running of the election have time to make
preparations - although we will take steps to ensure that as much work as possible can be
carried out much pre-enactment. However, an order to that effect cannot be made until
after Royal Assent, which, Parliamentary Business Managers tell us, is extremely unlikely
before March 2004. We would, therefore, like to eliminate the customary period between
enactment and commencement. To this end, DCA lawyers wrote to the Law Officers
covering England and Wales, and Scotland. They have all indicated they are content with
our proposals for early commencement.

Readiness of the DPRR Memorandum

The Memorandum for the Delegated Powers and Regulatory Reform Select Committee
will be ready by the time of the Bill’s introduction in the House of Lords.

Presentation and Publicity

On the day the Bill is introduced, it is envisaged that DCA and ODPM will publish other
related documents. Specifically:

e ODPM are to publish the Government’s response to the Electoral Commission's
recommendations following this year's local election pilots;
DCA/ODPM are to send a joint letter to the Electoral Commission with guidelines
for selecting regions and methods for next year's pilots;
ODPM are to issue a consultation document to local government on implementation
issues for next year's pilots.

Given the level of overlap between the above documents and the Bill, DCA and ODPM
officials believe it would appropriate for publicity arrangements to be combined and
handled jointly by the two departments. It is planned that on 17 September:

e ajoint DCA/ODPM press notice will be issued;
e ajoint DCA/ODPM written parliamentary statement will be published.

DCA officials will take the lead on the press notice and written parliamentary statement,
commissioning contributions from ODPM where required.

In conclusion I invite you to agree that, subject to any minor drafting amendments, the
European Parliamentary and Local Elections (Pilots) Bill should be introduced in the
Commons on 17 September.




'I have copied this letter to the Prime Minster, members of LP Committee, Nick
Raynsford, Sir Andrew Turnbull and First Parliamentary Counsel.

L

CHRISTOPHER LESLIE




European Parliamentary and Local Elections
(Pilots) Bill

EXPLANATORY NOTES

Explanatory notes to the Bill, prepared by the Department for Constitutional
Affairs, are published separately as ...

EUROPEAN CONVENTION ON HUMAN RIGHTS

M has made the following statement under section 19(1)(a) of the Human
Rights Act 1998:

In my view the provisions of the European Parliamentary and Local Elections
(Pilots) Bill are compatible with the Convention rights.

LP(a)

10.09.03
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European Parliamentary and Local Elections (Pilots) Bill

A
TO
Make provision for piloting in certain regions different methods of voting af :

the European Parliamentary general election in 2004 and at certain local
elections held at the same time. Date Of Enactment

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
B consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

Piloting

Piloting conduct at European and local elections

(1) The Secretary of State may by order require that in relation to any of the pilot
matters an election to which this section applies must be conducted —
(@) in the manner described in the order;
(b) in accordance with such provision made by order under section 2
which differs in any respect from that made by or under a relevant
enactment.

The Secretary of State must not make an order under this section unless he first
consults the Electoral Commission.

It is immaterial whether such consultation occurs before or after the passing of
this Act.

The following are elections to which this section applies —

(a) the European Parliamentary general election of 2004 in a region
specified in the order;

(b) alocal government election in England and Wales if the poll at such an
election is combined with the poll at the European Parliamentary
general election in a region specified in the order.

An order under this section must not specify —
(@) London;
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European Parliamentary and Local Elections (Pilots) Bill

(b) the combined region established by order under section 11 of the
European Parliament (Representation) Act 2003 (c. 7) (region to be
combined with Gibraltar).

Pilot order

If the Secretary of State makes an order under section 1 (the main order) he
must also make an order under this section (the pilot order).

The pilot order must make provision in connection with such of the pilot
matters to which the main order relates for the manner in which the conduct of
an election to which section 1 applies may differ from provision made by or
under a relevant enactment.

In particular, the pilot order may make provision for voting to take place—

(@) on more than one day (whether or not each of the days is a day
appointed as a day of the poll); or

(b) at places other than polling stations.

The Secretary of State must send a copy of the pilot order to—
(a) eachrelevant local authority in a region specified in the main order;
(b) the Electoral Commission;

(c) the person who is by virtue of section 6 of the European Parliamentary
Elections Act 2002 (c. 24) the returning officer for each region specified
in the main order.

A local authority to whom a copy of the pilot order is sent must publish the
order in their area in such manner as they think fit.

Subsections (2) and (3) of section 1 apply in relation to the pilot order as they
apply in relation to the main order.

Pilot schemes under the 2000 Act

Section 10 of the Representation of the People Act 2000 (c. 2) (pilot schemes for
local elections in England and Wales) does not apply to a local government
election if the poll at the election is to be taken on the same day as the poll at
the European Parliamentary general election of 2004.

Reports

Electoral Commission report

After any elections have been held in a region in accordance with provision
made by order under section 2, the Electoral Commission must prepare a
report in relation to the pilot matters on—

(a) the manner in which the elections were conducted;
(b) the different provision.

The Electoral Commission must consult such relevant local authorities in the
region as they consider appropriate in connection with the preparation of the
report.
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®)

(4)

(1)

(2)

Every relevant local authority in the region must give the Commission such
assistance as they may reasonably require in connection with the preparation
of the report.

The assistance may include— :
(a) making arrangements for ascertaining the views of voters about the
administration of the elections;
(b) reporting to the Commission allegations of personation and of other
electoral offences or malpractice.

The report must include a copy of the orders made under sections 1 and 2.

The report must also include an assessment of the extent to which the manner
in which the elections were conducted and the different provision —
(a) facilitated voting at the elections;
(b) encouraged voting at the elections;
(c) affected the incidence of personation or other electoral offences or
malpractice;
(d) assisted the counting of votes at the elections;

(e) provided opportunities for savings in the costs of administering the
elections or led to any increase in such costs.

The assessment must include a statement by the Electoral Commission as to
whether in their opinion—
(a) the turnout of voters was higher than it would otherwise have been;
(b) voters found the procedures provided for their assistance easy to use.

Not later than the end of the period of three months beginning with the date of
the declaration of the result of the European Parliamentary general election in
the region the Electoral Commission must —

(a) send acopy of the report to the Secretary of State; and

(b) publish the report in such manner as they think fit.

Different provision is provision made by order under section 2.

This section does not affect the duty of the Electoral Commission to prepare
and publish under section 5 of the Political Parties, Elections and Referendums
Act 2000 (c. 41) a report on the administration of the election.

Revision of procedures in light of report

If a report is made under section 4 above on the conduct of a local government
election section 11 of the Representation of the People Act 2000 (c. 2) (revision
of procedures in the light of pilot schemes) applies as it applies if a report is
made under section 10 of that Act, subject to the following modifications.

The reference in section 11(1) to provision similar to that made by a scheme
under section 10 is to be read as a reference to provision similar to that made
by an order under section 1 or 2 above for the conduct of the local government
election.

Subsection (4) of section 11 is to be read as if it required the Secretary of State,
when laying a draft of an order under that section, to lay a copy of each report
of the Electoral Commission under section 4 above on the conduct of a local
government election held in accordance with provision similar to that made by
the order.
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Offences

Personation: arrestable offence

(1) For the purposes of any election held in accordance with provision made by
order under section 2, the offence of personation under section 60 of the
Representation of the People Act 1983 (c. 2) must be treated as if it is an offence
to which section 24(2) of the Police and Criminal Evidence Act 1984 (c. 60)
(offences which are arrestable offences) applies.

(2) Subsection (1) does not affect anything which may be done in pursuance of
Rule 36 of Schedule 1 to the Representation of the People Act 1983.

Time limit for prosecution of offences

(1) This section applies for the purposes of any election held in accordance with
provision made by order under section 2.

A magistrates’ court or (in Scotland) the sheriff may act under subsection (3) if
it or he (as the case may be) is satisfied on an appropriate application —

(a) that there are exceptional circumstances which justify the granting of
the application, and

(b) that there has been no undue delay in the investigation of the offence to
which the application relates.

The magistrates’ court or the sheriff (as the case may be) may extend the time
within which proceedings for an offence must be commenced in pursuance of
section 176(1) of the Representation of the People Act 1983 (time limit for
prosecution of offences under that Act) to not more than 24 months after the
offence is committed.

An appropriate application is—
(@) in relation to England and Wales an application by a constable or
Crown Prosecutor;

(b) in relation to Scotland an application by the procurator fiscal.
Other elections, etc.

Other elections, etc.

(1) The Schedule (which makes provision for certain other elections and
referendums) has effect.

(2) An order under section 1 may make provision in consequence of anything
required or permitted in pursuance of the Schedule (including provision
modifying any enactment mentioned in the Schedule).

General

Interpretation

(1) Aregionis an electoral region for the purposes of the European Parliamentary
Elections Act 2002 (c. 24).
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(2) Local government election has the meaning given by section 203(1) of the
Representation of the People Act 1983 (c. 2) (except that it does not include an
election to the Greater London Authority).

(3) The pilot matters are— ;
(@) when, where and how voting at an election is to take place;
(b) how the votes cast at the election are to be counted.

The relevant enactments are enactments relating to the conduct of European

Parliamentary or local government elections (including the combination of
polls at such elections).

A relevant local authority is—

(@) inrelation to England, the council of a county or district, the Council of
the Isles of Scilly or the council of a parish if the pilot order makes
provision for the conduct of an election to the council;

(b) in relation to Wales, the council of a county or county borough or the
council of a community if the pilot order makes provision for the
conduct of an election to the council;

(c) in relation to Scotland, a local authority constituted under section 2 of
the Local Government etc. (Scotland) Act 1994 (c. 39).

(6) This section applies for the purposes of this Act.

10  Orders
(1) This section applies to orders made under this Act.

(2 Anorder—

(@) may modify or disapply any provision made by or under any
enactment relating to the conduct of European Parliamentary or local
government elections (including the combination of polls at such
elections); :

() may contain such consequential, incidental, supplementary or
transitional provision or savings (including provision amending,
replacing, suspending or revoking provision made by or under any
enactment) as the Secretary of State considers appropriate.

An order may make different provision for different purposes.
An order under section 1 must be made by statutory instrument.

But no such order may be made unless a draft of it has been laid before and
approved by resolution of each House of Parliament.

If a draft of an order under section 1 would apart from this subsection be
treated for the purposes of the Standing Orders of either House of Parliament
as a hybrid instrument it must proceed in that House as if it were not such an
instrument.

11  Expenditure

There shall be paid out of money provided by Parliament —

(a) any expenses of the Secretary of State in making arrangements for the
purposes of this Act in connection with the holding of the European
Parliamentary general election of 2004;
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(b) any increase attributable to this Act in the sums so payable under any
other enactment.

12 Extent
This Act does not extend to Northern Ireland.

13  Short title

This Act may be cited as the European Parliamentary and Local Elections
(Pilots) Act 2003.
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Schedule — Other elections, etc

SCHEDULE

OTHER ELECTIONS, ETC

Parliamentary by-elections

1 (1) Rule 1 of the Parliamentary Elections Rules (timetable for elections) in
Schedule 1 to the Representation of the People Act 1983 (c. 2) must be
construed subject to this paragraph.

(2) The writ for a by-election in a constituency which is situated in a region
specified in an order under section 1 must not be issued on a dayy which by
virtue of the timetable is likely to result in the by-election being held —

() ggoihe same day as the European Parliamentary general election of
, Or
(b) on a day within the period which begins three weeks before, and
ends three weeks after, that day.

Welsh Assembly by-elections

2 (1) If Wales is a region specified in an order under section 1, section 8 of the
Government of Wales Act 1998 (c. 38) must be construed subject to this
paragraph.

(2) The presiding officer of the National Assembly for Wales must not fix the
date of the poll for an election to fill a vacancy in the seat of a constituency
member of the Assembly for a day which will result in the election being
held —

(@) on the same day as the European Parliamentary general election of
2004, or

(b) on a day within the period which begins three weeks before, and
ends three weeks after, that day.

(3) If, before the commencement of this paragraph, the presiding officer has
fixed a date for such a poll and the date falls within that period —

(a) the poll must not be held on that date, and
the presiding officer must fix a new date in accordance with sub-
paragraph (2).

Local government by-elections: England and Wales

3 (1) This paragraph applies to an election to fill a casual vacancy in the office of
councillor (the local election) in pursuance of section 89 of the Local
Government Act 1972 (c. 70) if the election is held in a region specified in an
order under section 1.

(2) The date of the poll for the local election must not be fixed for a day within
the period which begins four weeks before and ends three weeks after the
day of the European Parliamentary general election of 2004 (the European

election).
(3) But sub-paragraph (2) does not apply if —
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(a) not later than the beginning of the period of nine weeks which ends
. on the day of the European election, the day of the local election is
fixed as the same day as the day of the European election, and
(b) the polls at the elections are taken together in pursuance of section
15(2) of the Representation of the People Act 1985 (c. 50).

(4) If, before the commencement of this paragraph, a day has been fixed for a
local election which is within the period mentioned in sub-paragraph (2)
then unless sub-paragraph (3) applies — :

(@) thelocal election must not be held on that day, and
(b) another day which does not fall within that period must be fixed for
the local election.

Mayoral elections, etc

4 (1) This paragraph applies to—

(a) an election for the elected mayor of a local authority;

(b) a referendum to be held in pursuance of Part 2 of the Local
Government Act 2000 (c.22) (referendums on proposals for local
authority executive arrangements),

if the election or referendum is held in a region specified in an order under
section 1.

(2) If the date of the election or referendum is to be fixed without reference to
any time or timetable the date must not fall within the period which begins
three weeks before and ends three weeks after the day of the European
Parliamentary general election of 2004.

(3) If the date of the election or referendum is to be calculated by reference to
any time or timetable that period must be ignored.

(4) If, before the commencement of this paragraph, the date of the election or
referendum was fixed or calculated as a date which falls within that
period —

(@) the election or referendum must not be held on that date, and
(b) a new date must be fixed or calculated as mentioned in sub-
paragraph (2) or (3) (as the case may be).

(5) Local authority has the same meaning as in Part 2 of the Local Government
Act 2000.

Local government by-elections: Scotland

5 If Scotland is a region specified in an order under section 1, the order may
provide that section 15(2) of the Representation of the People Act 1985 does
not apply to the poll at an election in Scotland under section 37 of the Local
Government (Scotland) Act 1973 (c. 65) (election to fill casual vacancy in the
office of councillor) if it is taken on the same day as the poll at the European
Parliamentary general election of 2004.

Modification of European election timetable immaterial
6 For the purposes this Schedule any modification of the timetable for the

European Parliamentary general election by an order under section 2 which
permits voting to take place on more than one day must be ignored.
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These notes refer to the European Parliamentary and Local Elections (Pilots) Bill
as introduced in the House of Commons on _ September 2003

EUROPEAN PARLIAMENTARY AND LOCAL
ELECTIONS (PILOTS) BILL

EXPLANATORY NOTES

INTRODUCTION

1 These explanatory notes relate to the European Parliamentary and Local
Elections (Pilots) Bill as introduced into the House of Commons on ** September
2003. They have been prepared by the Department for Constitutional Affairs in order
to assist the reader of the Bill and to help inform debate on it. They do not form part
of the Bill and have not been endorsed by Parliament.

2. These notes should be read in conjunction with the Bill. They are not, and are
not meant to be, a comprehensive description of the Bill. So where a clause or part of
a clause does not seem to require any explanation or comment, none is given.

SUMMARY
This Bill extends to Great Britain. It does not extend to Northern Ireland.
The purpose of the Bill is to provide for piloting of innovative voting methods:

a) at the European Parliamentary general election to be held on 10 June
2004.

b) at local government elections where these are combined with the
European Parliamentary general election to be held on 10 June 2004.

BACKGROUND

- 5 The government intends to move the date of the local government elections,
currently due in May 2004, to be on the same date as the European Parliamentary
general election due on 10 June 2004. An order-making power to move the date of the
local elections is included in the Local Government Bill currently before Parliament
and due to receive Royal Assent in autumn 2003. The Secretary of State intends to
make an order under that Bill for the date of the local government elections in
England to be moved. The National Assembly for Wales has yet to make a final
decision as to whether to make a corresponding order for Wales.

6. Under section 10 of the Representation of the People Act 2000, local

1
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authorities in England and Wales are able to submit a proposal to the Secretary of
State to run pilot schemes of innovative electoral procedures at local government
elections. Section 10 was couched in broad terms to cover various innovative voting
methods, and pilot schemes have been held both for all-postal and “multi-channelled”
voting (which may include electronic voting). Ministers intend to continue the
programme of pilot voting as part of a programme working towards a multi-
channelled, e-enabled general election sometime after 2006. Piloting at next year’s
European Parliamentary elections would represent a scaling up of previous schemes
and be a further step towards this goal.

it However, there are no legislative provisions for piloting of innovative voting
in relation to European Parliamentary elections. The Bill is intended to fill that gap,
for the June 2004 elections only, so that piloting can take place.

8. This Bill:

o allows the Secretary of State to order innovative voting methods to be piloted
in one or more European Parliamentary electoral regions in the 2004 European
Parliamentary general election and local elections combined with European
elections in those regions;

does not specify the regions to hold the pilots, but explicitly rules out
consideration of London, Northern Ireland and whichever European
Parliamentary electoral region is to include Gibraltar. The Electoral
Commission has recommended this to be South West Region;

does not specify the types of innovative voting to be carried out in each region.
The identity of the regions, and the type of voting to be used in each, will be
for the Secretary of State, with Parliament’s approval and in consultation with
the Electoral Commission, to decide.

Territorial application: Wales

9. The Bill applies to Wales. The Secretary of State may by order under the Bill
designate Wales as a region under which innovative methods of voting may be piloted
in the European Elections on 10 June 2004, or combined local government and
European elections on 10 June 2004. The Bill provides that the Presiding Officer in
Wales must not fix the date of the poll for a by-election to the National Assembly for
Wales to be held on the same date as the European Parliamentary Elections. Clause 8
and schedule 1 are relevant in relation to this.

COMMENTARY ON CLAUSES

Clause 1: Piloting conduct at European and local elections
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10. This clause provides for a power for the Secretary of State to make an order
requiring that the European Parliamentary general election to be held on 10 June 2004
should, in certain regions, be conducted in a manner differing from the normal
procedure. An order made under this clause would set out the region or regions in
which piloting is to occur and, in broad terms, the manner in which the election is to
be conducted in each region. The Secretary of State must not make an order under
this clause unless he has consulted the Electoral Commission. Any such order will
also apply to any combined local elections taking place in the region or regions
selected. By virtue of clause 10, this order is to be subject to affirmative resolution
procedure.

Clause 2: Pilot order

11. This clause requires the Secretary of State to make a supplementary order to
implement and give effect to any order under clause 1 above. This order would
contain the details of the manner in which the elections may differ from the way in
which they would be normally be run. The Secretary of State is required to send
copies of this order to the local authorities to be involved in the pilots, the Electoral
Commission, and the relevant Regional Returning Officers. Local authorities must
then publish the order in their area in such manner as they think fit. An order made
under this clause is not subject to Parliamentary procedure.

Clause 3: Pilot schemes under the 2000 Act

1% This clause disapplies section 10 of the Representation of the People Act 2000
(“RPA 20007), under which local authorities can apply to use innovative voting
methods in local government elections, for any local government election held on the
same day as the European Parliamentary election. This applies solely to local
government elections held on 10 June 2004. This is important in order to contain
costs and to retain other elections as a ‘control’ with which pilot results can be
compared.

Clause 4: Electoral Commission report

13.  This clause extends the Electoral Commission’s duties so that not only must
the Commission report on the election in general, but also on the pilot itself. This
reflects the Commission’s duty to report on pilot schemes that may take place under
section 10 RPA 2000 and is included in order that the success, or otherwise, of pilot
schemes can be properly evaluated.

Clause 5: Revision of procedures in light of report

14. This clause ensures that section 11 RPA 2000 may be used with respect to
local government elections held under this Bill. Section 11 RPA 2000 provides that if
the Secretary of State considers that any of the pilot provisions in the Pilot Order
under the RPA 2000 should be applied generally on a permanent basis to local
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government elections in England and Wales, he can do so by an order that is subject
to affirmative resolution.

Clause 6: Personation: arrestable offence '

15.  This clause extends the powers of arrest for the offence of personation (when
someone votes as someone else but without their consent). The existing power of
arrest is restricted to arrest in relation to personation at polling stations, and this
provision reflects a recommendation by the Electoral Commission that the police be
given the power of arrest at any location. This would only apply to regions where
piloting is taking place under the Bill and solely to the June 2004 elections. Although
there has no specific evidence of an increase in fraud at previous pilots, this clause is
included in order to address security concerns surrounding innovative voting methods
in general.

Clause 7: Time limit for prosecution of offences

16.  This clause provides that the magistrates court is given a power to allow, on
application from the police or a Crown Prosecutor, an extension of time up to a
maximum of 24 months after the date of the offence for a prosecution to be
commenced. The application must not be granted unless the court is satisfied that
there are exceptional circumstances requiring the application to be granted, and that
the investigation of the offence has been pursued with all reasonable diligence. The
existing legislation provides that the prosecution for any offence under the
Representation of the People Act is commenced within one year after the offence was
committed. This provision again reflects a recommendation by the Electoral
Commission, and would again only apply to regions where piloting is taking place
under the Bill and to the June 2004 elections.

Clause 8: By-elections

17.  This clause gives effect to schedule 1. This prevents Westminster by-elections,
by-elections for the National Assembly for Wales, and mayoral referendums,
clections and by-elections, from taking place on the day of the European
Parliamentary general election in 2004, or at any time within three weeks before or
after that date. With respect to local government by-elections in England and Wales,
the treatment is different as the bill provides that by-elections can be piloted if the
local returning officer exercises his discretion to combine these elections with the
European elections. If these elections are not combined, provision is made to ensure
that local government by-elections are not held on the same day, or in the period four
weeks before and three weeks after, the European Parliamentary election. If Scotland
is chosen as a region under section 1, the order under section 1 may disapply the local
returning officers discretion to combine Scottish local by-elections with the European
elections. -
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FINANCIAL EFFECTS OF THE BILL

18.  The additional overall cost to Central Government flowing from the Bill is
estimated to be up to 30m. Actual costs will be dependent on the types of piloting and
regions chosen by the Secretary of State after consultation with the Electoral
Commission. [There is currently an on-going discussion in relation to central funding
for the pilots that will result from this Bill.]

PUBLIC SERVICE MANPOWER

19.  The Bill will not lead to any changes in the staff of Government Departments
and their agencies or local authorities

SUMMARY OF REGULATORY APPRAISAL

20.  No Regulatory Impact Assessment is needed for this Bill as there will be no
direct or indirect regulatory burdens on business, charities or the voluntary sector.

COMMENCEMENT

21.  The Bill has no commencement provision. The effect is that the Bill comes
into force on Royal Assent.

EUROPEAN CONVENTION ON HUMAN RIGHTS

22.  Section 19 of the Human Rights Act 1998 requires the Minister in charge of a
Bill in either House to make a statement before Second Reading on the compatibility
of the provisions of the Bill with the Convention rights (as defined by section 1 of that
Act). [Name of Minister] has made the following statement under section 19(1)(a):

"In my view the provisions of the European Parliamentary and Local Elections
(Pilots) Bill are compatible with the Convention rights."

23.  The principal Convention right that may be engaged by the Bill is Article 3 of
Protocol 1 (right to free elections). In the light of Matthews v UK (28 EHRR 361),
the Government recognises that the European Parliament is part of the legislature for
the purposes of Article 3. Any electoral system that undermines the secrecy of the
ballot, or the free expression of the electorate's opinion, would therefore raise an issue
under that Article.

24.  The effect of the innovative voting systems on the secrecy, security and
accessibility of the ballot is something on which the piloting scheme is designed to
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generate evidence, in order that decisions on the wider use of these or other systems
can be proportionate and soundly based.

25.  The scheme will also produce evidence on any effect the innovative schemes
may have on voter participation, and similar wider benefits to the community. These
matters will also be relevant to the consideration of any issue under Article 3.

26.  In the meantime, the piloting scheme addresses the issue of secrecy with a
number of safeguards, both statutory and non-statutory.
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EUROPEAN CONVENTION ON HUMAN RIGHTS

Summary

- 7

The Bill raises important issues under the Convention, particularly Article 3 of
Protocol 1 (right to free elections); but on balance the Department takes the view
that the Bill is compatible with the Convention rights. [The minister proposes to
make a statement under section 19(1)(a) of the Human Rights Act.]

Purpose of Bill

B

The Bill will allow innovative voting methods to be piloted in the European
Parliamentary election scheduled for June 2004. In some parts of the United
Kingdom, local elections will be combined with the European poll. Where that
happens in a pilot area, the whole of the combined poll will be subject to the pilot.

. Current law allows piloting at local elections but not at European (or Westminster)

elections.

. The innovative voting methods likely to be piloted at the 2004 election are:

(a) all-postal voting, where postal ballot papers are sent to all registered electors
automatically. There are no traditional polling stations — voters return the
ballot paper by post or may deliver the ballot paper by hand to any place
designated for the purpose of the delivery of ballot papers;

(b) e-enabled, an election where voting is possible by a number of channels where
at least one of those channels is electronic.

Article 3 of Protocol 1

¥

The main Convention issue raised by the Bill is under Article 3 of Protocol 1:
Right to free elections
The High Contracting Parties undertake to hold free elections at reasonable

intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature.

Principles

6.

The case of Matthews v UK confirms that the European Parliament is, for the
purpose of Article 3, a part of “the legislature”, and that elections to the European
Parliament must comply with Article 3. By contrast, there is a strong argument
that local elections are not covered by Article 3.




‘ ' 7. An argument raised by some commentators and researchers is that innovative
voting methods compromise the secrecy of the ballot, and obstruct the ability of
vulnerable members of the electorate freely to express their opinion. In
particular, it is suggested that all-postal voting tends to subject the decisions of
some electors to the undue influence of family members, carers, and canvassers.

. This is an argument that is likely to be the subject of litigation, using Article 3 of
Protocol 1.

. The Department recognises that:

(a) the UK is under a positive obligation by virtue of Article 3 to guarantee the
secrecy of the ballot, and to protect voters from undue influence;

(b) any voting system which reduces the secrecy of the ballot, or allows voters to
be unduly influenced in casting their vote, will raise an issue under Article 3;

(c) there is some public concern whether the methods to be piloted in 2004 may
indeed increase the ability of some people to influence others in the casting of
votes: the extent to which this is likely is discussed below.

- However, the Department regards the following as important in establishing the
compatibility of the Bill:

(a) Article 3 gives the UK freedom to devise its own voting procedures, provided
those procedures do not remove the essence of the rights guaranteed by Article
3.

(b) The right to a “secret” ballot does not imply an absolute standard of privacy; a
fair balance must be struck between the degree of protection given to
individual voters, and the general interest of the community.

(c) Innovative voting methods promote greater turn-out and participation, which
are legitimate purposes likely to be recognised by the courts.

(d) The courts are likely to respect the decision taken by Parliament on how the
balance between individual rights and wider benefit should be achieved.

(¢) And one of the purposes of the pilot scheme is to gather information on the
benefits and disadvantages of the various methods, so that future decisions on
how here the balance should be achieved may be better informed. The courts
are likely to be particularly cautious about finding incompatibility in these
circumstances.

() The Bill, together with existing law and practice and with provisions intended
to be made by subordinate legislation, will put in place a number of safeguards

designed to protect voting secrecy.

(8) The courts are likely to have regard to the practice in other European states.




‘ . Evidence of effect on secrecy

11. The degree to which the innovative voting methods proposed for the 2004 election
are likely to have an adverse effect on secrecy and freedom from influence must,
at this stage, be a matter of speculation.

.In their evaluation of the 2003 pilots, the Electoral Commission said that the
number of complaints about lack of secrecy had risen with the wider application
of electoral pilots. There were strong concerns expressed about breaches of
secrecy but the majority of voters were reassured with simple explanations about
the security in place and how this was managed.

. Many people still removed or de-faced barcodes on ballot papers but it is also
clear that these people were unaware of the existence of serial numbers on ballot
papers used in traditional elections. The Commission concluded that the
technology often had the effect of illuminating practices that were hitherto
unnoticed.

. Some members of the public, as well as candidates and agents, express concern
over the possibility that postal voting could increase the likelihood of dominant
members of a household coercing others in the house to vote the way they wanted.
Scope (the national disability charity) also points out that remote voting forces
many disabled people to ask for assistance from family members or enablers;
some report they prefer to ask polling officials.

Evidence of effect on turnout, participation and access

15. Participation rates in electoral pilots have been encouraging. The average turnout
of approximately 49% for all-postal pilots was significantly higher than the
turnout across England as whole, where 34.9% of the electorate voted. The
Electoral Commission’s indicative figure of the size of increase in e-voting is in
the region of 0-5%.

. The Electoral Commission engaged Scope to conduct a disability access audit of the
2003 electronic pilot schemes. Scope’s overall assessment was that access to
electronic voting systems would benefit from the use of consistent terminology
across systems, and standardisation of some elements such as the length of voter
identification codes. Authorities should also keep in mind the access requirements
unrelated to the technology, such as access to the kiosk location and the design and

~availability of voter information materials. The majority of disabled people
surveyed by Scope found voting by post easy and often commented positively that
they no longer had to fight their way into inaccessible polling stations. Postal voting
was also easier for some disabled people (especially those with variable conditions)
as they could take more time with their ballot.
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Safeguards

17. It is an offence to exercise undue influence on a voter to cause him or her to vote
or to refrain from voting, or on account of having voted or not voted (section 115
of the Representation of the People Act 1983). Bribery — offering money to vote
or not to vote or as an inducement to procure the election of a particular candidate
(section 113) and treating — that is, offering inducements other than money for
voting or not voting — (section 114) are also offences. In addition, section 66(3)
of the 1983 Act also makes it an offence for any person ‘o interfere with or
attempt to interfere with a voter when recording his vote’ or to induce a voter to
show how he has voted to any other person. Personation — that is, pretending to
be another voter, living, dead or fictional — is also an offence. All these offences
apply as much to proxy voters as to voters casting their own votes.

- There is therefore a range of existing offences in place to protect electors who
wish to vote by post from duress. The Department, however, acknowledges that
a voter subject to undue influence or interference may not be in a position to resist

it, or be aware that such actions are illegal, or have any wish to take the matter
forward. It therefore intends to put in place, in the legislation enabling the pilots
to go forward, measures which will assist voters to be aware of their rights and
give them the opportunity to exercise them.

. The Electoral Commission recommended a number of improvements to aid
secrecy of the ballot in remote voting. Secrecy warnings attached to the literature
accompanying postal voting papers will make it plain both to electors and others
that voting is an important and private matter for an individual voter. Votes
should be cast in secret, even if a voter does not mind their voting intentions being
known. Although a voter may seek assistance in voting from family members or
friends, such assistance should only be sought and given when it is absolutely
necessary. The warnings will point out that influencing voters, or inducing them
to vote for particular candidates, or interfering with them whilst they are voting, or
inducing them to show their ballot paper to anyone else, are all offences.
Provision of these secrecy warnings will be required by the detailed Orders made
under section 2 of the Bill. Extra publicity aimed at getting these messages
across will also be provided.

. In addition, in the pilot areas, there will be some limited provision for electors to
attend in person and cast their votes in a supervised environment. The equivalent
of polling stations will therefore be provided — at least one in each local authority
area — to allow electors to take their ballot papers and mark them (or use the
electronic voting equipment) secretly, but under the protection of an election
official.  This choice will give those who fear lack of secrecy at home the
opportunity to vote more or less in the traditional way.




Article 14

245

24,

23

Prohibition of discrimination

The enjoyment of the rights and freedom set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour,

language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

The Article is only engaged where a person’s treatment comes within the ambit of
another Convention right; here, Article 14 would be read with Article 3 of
Protocol 1. The argument would be that a voter in a pilot region enjoys a lower
guarantee of secrecy and free expression than a voter in a region where traditional
polling methods are used.

. The Department may wish to argue, were a case to be brought, that a person’s

location in a particular region of the UK is not a “status” for the purpose of Article
14. However, it recognises that the argument may not succeed; recent case-law
suggests that geographical place of residence does indeed amount to a “status”:
see, for example, R (Carson) v Secretary of State for Work and Pensions, Court of
Appeal, 17 June 2003.

. The Department would accept, assuming that an argument on “status” does not

succeed, that a voter in a pilot region and a voter elsewhere are in a comparable
position, so that any difference in treatment between them would need to be
justified.

The Department would therefore seek to establish a reasonable and objective
justification for the difference in treatment.

The Department’s arguments would be similar to those raised under Article 3
itself. In particular, the Department would draw attention to the benefits likely to
accrue from the introduction of innovative voting methods on a pilot basis rather
than nationwide:

(2) turnout may be measured as between pilot and non-pilot regions, ensuring a more
accurate evidential basis for deciding whether innovative voting should be introduce
more widely;

(b) introducing innovative voting methods nationwide before they have been piloted
would increase the risk of failure, which would obstruct the effective administration

of

the entire election (and would jeopardise the Article 3 rights of the entire

electorate).




26. Finally, the Department has considered the compatibility of the provisions
introducing different rules of criminal law and procedure between different
electoral regions.

. In particular, the lengthening of the time limit for prosecutions from one year
(nationwide, except in the pilot areas) to two years in exceptional circumstances
(in the pilot areas) may be thought to raise an issue under Article 6 (right to a trial
within a reasonable time), read with Article 14. The Department has concluded
that time spent investigating an offence, before a charge is brought, does not
engage this guarantee in Article 6; the right is therefore unlikely to be engaged.

- The fact that an offence of personation is arrestable without warrant in one part of
the country, but not in another, may raise an issue under Article 5 (right to liberty)
read with Article 14; but the difference in treatment between those in pilot regions
and those elsewhere is relatively small: all offences are arrestable with a warrant;
and the fact that an offence is arrestable does not remove the requirement for a
person to be brought promptly before a court. The Department therefore regards
the need for stronger anti-abuse measures to attend the innovative voting methods
as providing adequate justification for the difference in treatment.

Department for Constitutional Affairs
28 August 2003
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HOUSE OF LORDS HANDLING STRATEGY

Introduction

1. The scope of the Bill is quite narrow and should not prove too controversial
(but see later, Possible Areas of Contention: Within the Scope of the Bill),
as it continues an already established process. Its purpose is:

a) to provide for piloting of innovative voting methods at the European
Parliamentary general election to be held on 10 June 2004, by order of
the Secretary of State.

b) to provide for piloting of innovative voting methods at local government
elections where combined with the European Parliamentary general
election to be held on 10 June 2004, by order of the Secretary of State.

c) as currently drafted, to order Parliamentary by-elections, and National
Assembly for Wales by-elections not to take place on the same day as
the European elections in regions where pilot is taking place, in order
to prevent possible complication of the elections.

. As currently drafted, other electoral law matters are included in the Bill,
and will apply only to the regions where piloting is taking place under the
Bill, and for the June 2004 elections only. These are:

i. extending the power of arrest for personation to any location,
instead of just polling stations;

extending the time limit for prosecutions under the Representation
of the People Act 1983 (RPA 1983) in exceptional cases to 24
months rather than 12 months, on application to a magistrates
court from the police rank or a Crown Prosecutor where there are
exceptional circumstances, and investigation of the offence has
been pursued with all reasonable diligence;

to prescribe by the orders allowing' pilots that it should become a
legal requirement that secrecy warnings are included on postal and
proxy voting literature.

. The Bill will not specify the regions to hold the pilots, but will explicitly rule
out consideration of London, and whichever European Parliamentary
electoral region is to include Gibraltar. The Bill will not extend to Northern
Ireland. Currently, we envisage two regions conducting all-postal voting
and one region conducting a multi-channelled pilot. The identity of the




regions, and the type of voting to be used in each, will be for the Secretary
of State, with Parliament's approval and in consultation with the Electoral
Commission, to decide.

. Whilst we do not regard the arrangements for the above as particularly
contentious, there are inevitably some areas that may provoke debate. In
addition, there is a risk that some may see it as an opportunity to raise
questions about the European Union and its expansion, the European
Parliament, and the whole issue of the different voting systems currently
used in elections. Also contentious may be the idea of local authorities
being required by law to conduct pilot voting schemes where the Secretary
of State so decides (although this applies only to combined and European
elections in June 2004). Previous piloting of innovative voting methods by
local authorities has been voluntary.

. The timetable is extremely tight. We have been advised by the business
managers that Royal Assent would be highly unlikely before March. This
means that local authorities and Regional Returning Officers would need
to start their preparatory work for the running of the pilot schemes before
Royal Assent. They may need to sign contracts and spend money before
Royal Assent, possibly even before the Bill has completed its passage.
This could prove contentious, and encourage amendments and delaying
tactics to slow down or block the bill, with the intention of causing
maximum disruption and embarrassment to the Government.

Background

Combined local government and European elections

6. The government intends to move the date of the local government
elections, currently due in May 2004, to be on the same date as the
European Parliamentary general election due on 10 June 2004. An order-
making power to move the date of the local elections is included in the
Local Government Bill currently before Parliament and due to receive
Royal Assent in autumn 2003. The Secretary of State intends to make an
order under that Bill for the date of the local government elections in
England to be moved. Decisions on the combination of the elections in
Wales are for the National Assembly for Wales. We do not yet know their
decision.

. There are nine European Parliamentary electoral regions in England, and
one each covering Scotland, Wales and Northern Ireland. The regions are
co-terminous with the local authority districts and councils — i.e. the
boundaries of the European regions align with and do not cross the
boundaries of the local government regions.




Pilot Schemes

8. Under section 10 of the Representation of the People Act 2000 (RPA
2000), local authorities in England and Wales are able to submit a
proposal to the Secretary of State to run pilot schemes of innovative
electoral procedures at local government elections. Section 10 was
couched in broad terms to cover various innovative voting methods. Since
2000, the Government in partnership with others, including local
authorities and the Electoral Commission, has been promoting a
successful programme of pilot schemes, encompassing all-postal and
“multi-channelled” voting, and electronic counting.

. The Government is keen to maintain the momentum built up in the local
election pilots, and to scale up their size. However, there are no legislative
provisions for piloting of innovative voting in relation to European
Parliamentary elections. The Bill is intended to fill that gap, for the June
2004 elections only, by allowing the Secretary of State to order pilot
schemes in the European and combined local and European elections.

10. 1t follows that the existing provisions for piloting at local elections should
have no effect in respect of local elections in European Parliamentary
regions with combined elections in 2004; either the whole region will be
the subject of a piloting order under the Bill, or there will be no piloting
anywhere in the region.

11. This means that, assuming England does combine the European
Parliamentary and local government elections, piloting in England would
only take place by order from the Secretary of State under this Bill.

12. Decisions on the combination of the elections in Wales are for the National
Assembly for Wales. If Wales does not combine, voluntary piloting for local
elections taking place in May 2004 could continue in Wales under s10
RPA2000, and the European Parliamentary general elections in Wales
could also be piloted under an order under the Bill. If Wales does combine,
it is possible that the Secretary of State will order piloting at both local and
EP elections, acting on a recommendation from the Electoral Commission.

13.Scotland will not be holding local government elections in 2004. However,
the powers given under the Bill will enable the Secretary of State to order
piloting in the European Parliamentary election in Scotland. Such an order
would cover the whole of Scotland as it is a single electoral region.

14.The Bill will not extend to Northern Ireland.

Other issues

15.As currently drafted and following official discussion, the Bill will provide
mechanisms for ensuring that Westminster by-elections and National

Assembly for Wales by-elections are not held on the same day. With
respect to Scottish Parliamentary elections, no provision will be made in




the Bill, but the Presiding Officer's agreement not to schedule any by-
election on 10 June will be indicated formally in exchange of Ministerial
letters if the Government chooses Scotland as a pilot area. As the
Presiding Officer has no discretion to combine Scottish Parliamentary
elections with European elections, no further provision is necessary. With
respect to Scottish local by-elections (a devolved matter), the local
returning officer does have a discretion to combine local and European
elections. Therefore, if Scotland is chosen as a region for pilots, the order
under the Bill will disapply the local returning officers’ discretion to
combine local with European elections, and we understand that this
process should be acceptable and not require a Sewel motion (as the
order would be a consequence of European election which is a reserved
matter). This is because the complexity of running two (or more) elections,
whether in parallel or as combined elections, possibly using different
methods of voting would be unmanageable. Provisions regarding the
possible combination of mayoral elections, mayoral by-elections or
mayoral referendums with the European Parliamentary elections are still
under discussion.

16.As currently drafted, the Bill also contains provisions amending the general
law on elections, but only as it applies to the regions where pilot voting
schemes are taking place under this Bill, and only for the 2004 combined
and European elections. These are, as stated above, extending the power
of arrest for personation; extending the time limit for prosecutions to 24
months in extreme circumstances where reasonable diligence in pursuing
the investigation can be shown; and that it should become a legal
requirement that secrecy warnings are included on postal and proxy voting
literature. The issues are still under discussion.

Possible Areas of Contention — Within the scope of the Bill

Innovative voting schemes in general

17.Responding on the 31° July 2003 to the Electoral Commission’s report
The Shape of Elections to Come on the conduct of the pilots at the 2003
local elections, Bill Cash MP (Shadow Attorney General and spokesman
for Constitutional Affairs) raised the following concemns:
a) lack of safeguards against election fraud regarding postal voting
and e-voting :
b) possibility of imposition by executive order of an innovative voting
scheme by Secretary of State without Parliamentary scrutiny
c) allowing politicians unrestricted power to change the manner in
which elections take place risks the possible abuse of electoral
systems by politicians for partisan advantage

18.Regarding the lack of safeguards against election fraud, it is worth noting
that the Electoral Commission’s report states that they found only very
limited evidence of any increase in fraud or electoral offences. The
Commission makes recommendations about increasing both secrecy and




security, and the public perception of secrecy and security, which the
Government is currently considering. Two of these recommendations have
already been incorporated into this Pilots Bill as currently drafted, and
should come into effect for the regions in which pilot voting schemes are to
be used for the European Parliamentary and combined elections in 2004.
The intention is that a third recommendation, about secrecy warnings in
voting literature, will be prescribed in secondary legislation.

19.Regarding the second point, the Bill proposes that the Secretary of State
will order innovative voting methods to be piloted in one or more European
Parliamentary electoral regions. Where this election will be combined with
a local election, it would allow him to order pilot schemes in these
combined elections. In this case a local authority would be required to
conduct pilot schemes: currently pilot schemes are at the discretion of the
local authority. This could easily be a point of contention regarding the
Secretary of State’s powers in relation to local government, and the
relationship between local and central government. This power is
designed, though, to prevent elections being held on the same day using
different methods of voting, and would only apply to the combined
European Parliamentary and local elections in regions where pilot
schemes have been ordered under the Bill to be held in June 2004. It
would defeat the purpose of combination, and be incomprehensible for
electors, if they were required to turn out to vote conventionally for one
election and by post (or electronically) for another on the same day.

20.Regarding the third point, there are counter-measures already in place.
The choice of regions to use innovative voting methods will be made by
the Secretary of State, but with Parliament’s approval, and only following
recommendations from the Electoral Commission.

. There could therefore be criticism of the Government's handling of the
whole issue of pilot schemes, especially focusing on the issue of
Parliamentary scrutiny. There will, however, be Parliamentary debate on
this Bill, and there has already been Parliamentary debate regarding pilot
schemes under the RPA 2000. Furthermore, it is proposed that the drafts
of the orders regarding piloting at combined and European elections next
year will be ready during the passage of the Bill, and that the Bill will only
apply to the European and combined elections in June 2004.

22.During the debate in the House of Lords on the Local Government Bill
2003 [23 June 2003], Baroness Hanham tabled an amendment that pilot
orders should follow the affirmative procedure, to enable Parliamentary
scrutiny of the Secretary of State’s decision, and to ensure that the
Electoral Commission’s views were taken fully into account. This
amendment was withdrawn, but may return at Third Reading in the House
of Lords which will take place on the 10" of September. The Government
resisted this amendment as the large numbers of orders issued would
make it extremely difficult for Parliament to follow the affirmative
procedure, and would therefore cause unacceptable delays to the election
timetable. Furthermore, the Government argued that the RPA 2000




‘ prescribes an affirmative resolution procedure for the Electoral
Commission’s assessment and roll-out orders, and therefore a debate at
that time would be more appropriate.

23.There may also be those who see pilot schemes as being too expensive,
especially e-voting, and not seen as a good use of public money. It is
estimated that pilot voting at the European and combined elections could
cost an extra £25-30 million.

24.The introduction of pilot schemes has not proved particularly controversial
so far. However, there must be some risk that the opposition sees an
opportunity to undermine work towards the successful implementation of a
Government policy. The Government is working to a very tight timetable
and the opposition may attempt to take advantage of this fact by delaying
the Bill's progress. Opposition to this Bill could be portrayed as a way of
defending the constitution or the integrity of the electoral system. The:
counter-argument could be that the electoral system does not regard
unelected Peers, and that opposition to this Bill purely for partisan political
advantage is itself undermining the integrity of the electoral system.

Secret Ballot

25. Article 3 of Protocol 1 of the European Convention on Human Rights
(1950), incorporated under the Human Rights Act (1998), states that:

The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will
ensure the free expression of the opinion of the people in the choice of
the legislature.

26.The term legislature applies to the European Parliamentary elections
(although possibly not to local elections).

27.An argument raised by some commentators and researchers is that
innovative voting methods compromise the secrecy of the ballot, and
obstruct the ability of vulnerable members of the electorate freely to
express their opinion. In particular, it is suggested that all-postal voting
tends to subject the decisions of some electors to the undue influence of
family members, carers, and canvassers. This is potentially also true of
other remote voting methods. In short, there would no longer be the
guarantee of secrecy that exists in the traditional method of voting at a
polling station.

28.However, at an e-enabled, multi-channelled election the possibility of
voting at a polling station still exists as one of the possible channels. As far
as all-postal voting is concerned, there still exists the possibility of voting in
secret, although this cannot be guaranteed using all-postal systems alone.
Regarding this point, the Electoral Commission has recommended that at
local elections all-postal voting should be used, with the proviso that there




be at least one drop-off point at which a person would have the opportunity
to vote in secret if so desired, as well as being able to ask for advice on
how to complete their ballot paper. At a European election the provision of
drop-off points may be more difficult, depending on the nature of the area
involved. Clearly more drop-off points may be needed in rural areas than
in towns, though nowhere should this amount to anything like the number
of polling stations at a conventional election. It is envisaged that there
should be provision for at least one drop-off point in each local authority
area, and more where the local returning officer considers it necessary to
achieve adequate coverage.

29.There have also been problems regarding the canvassing activities of
party workers. Some have been alleged to have followed the postal worker
when he or she delivers the voting form, and helping people to complete
the form, before offering to take it back to the collection point. This has led
to accusations of party workers unduly influencing voters, especially those
more susceptible to being influenced, for example, due to age, language
problems, disabilities, etc. Furthermore, there have been detailed
allegations of fraud when applying for all-postal votes, and of undue
influence. However, the law currently makes undue influence on voters
and interference with electors when marking their ballot papers criminal
offences. The Electoral Commission’s report states that they found only
very limited evidence of any increase in fraud or electoral offences. The
Commission makes recommendations about increasing both secrecy and
security, and the public perception of secrecy and security, which the
Government is currently considering.

30. There was an attempt by Councillor John Hemming (Liberal Democrat,
Birmingham City Council) to challenge by way of judicial review various
aspects of electoral law, including remote voting. Mr Hemming contended
among other things that remote voting was a violation of the Human Rights
Act 1998. Judicial review was not permitted.

Piloting at European elections

31.There may be some opposition regarding piloting at European elections.
This may include:

a) Opposition to using a European election to experiment with
innovative voting methods;

b) Opposition to the fact that at a national election (the European
election) different regions will be using different voting methods;

c) More specific concerns regarding the type of innovative voting
scheme (postal voting, e-voting) to be used in a particular region.

32.There may also be some who feel that pilot voting schemes at the
European and combined elections may increase or decrease turnout and
disproportionately affect the result within a region, possibly with benefit to
parties other than their own, or extremist parties. This may lead one or
more parties to oppose the Bill. The following points may be made:




. a) Innovative voting schemes will increase turnout. It is not guaranteed
that innovative voting methods will increase turnout. Multi-channelled
voting has not so far been shown to have a great effect on turnout. All-
postal voting has led to increased turnout when piloted in local
elections, and it is assumed that it will do so also in European
elections. However, this cannot be stated with any degree of certainty.

Effect of higher turnout. At the local elections in May 2003, the average
turnout of approximately 49% for all-postal pilots was significantly
higher than the turnout across England as a whole, where 35% of the

electorate voted. At the last European election, turnout was only 24%.
An increase of the size seen at local level would still give a turnout of

less than 50% in the two regions using all-postal voting. It is therefore
very difficult to extrapolate estimates of the effect of higher turnout from
these figures.

Increased turnout disproportionately affects the result — view of parties.
There is no concrete evidence that increased turnout disproportionately
affects the result. Even if it were to be the case, or be perceived to be
the case, it is not certain which party will benefit. There is perhaps a
presumption that the core vote at European elections is euro-sceptic,
and so would tend to vote for the Conservatives. (Although three UK
Independence Party candidates were elected at the last European
election). Therefore a high turnout would disadvantage the
Conservative Party. Higher turnout is generally held to benefit the
Labour Party, as Conservative voters are believed to be more regular
voters. However, at the 2001 General Election the turnout was very low
at 59.4%, and yet Labour won a majority of 166, with 41% of the vote.
Therefore the idea of higher turnout disadvantaging the Conservative
Party can only be an assumption. There are no indications what the
effect would be on the Liberal Democrats.

Increased turnout disproportionately affects the result - regions. Much
would also depend on the region chosen. A higher turnout in a
particular region could benefit a party which traditionally is strong in
that region. For example, a higher turnout in the South East region
could benefit the Conservatives, and a higher turnout in the South
West region could benefit the Liberal Democrats. There are safeguards
against the choice of region being influenced by desire for party
political advantage. The region will be chosen by the Secretary of
State, but with Parliament’s approval, and only after consultation with
the Electoral Commission.

Parties support pilot voting schemes with the expectation of political
advantage. The experience in the local authorities that have run pilot
schemes is that questions of turnout do not influence one particular
party or another. Some places and parties go for pilots because they
think it increases their chances, but the same party in another place will
oppose pilot voting because they think it doesn't. There is enormous
local variation and absolutely no consensus. By the time of the




discussion of the Bill in the House of Lords we could already know the
Electoral Commission’s recommendations as to which regions should
hold pilots, and this could therefore influence peers’ approaches.
However, it is difficult to develop a strategy or predict that now.

Increased turnout in a region disproportionately affects the result
nationwide. If there is an effect on turnout, even though it has no effect
proportionately within the region, it could have a disproportionate effect
on the national percentage figures for party support due to the higher
or lower number of voters in a particular region. For example,
increased number of votes for the SNP (if Scotland is chosen as a pilot
region and if all-postal voting is used and if this creates a significant
increase in turnout) could lead to a proportionately higher number of
votes cast for the SNP in the UK as a whole, while having no effect on
the result in Scotland. This, however, is a statistical variation that can
be very easily corrected. :

33.Given all the above, it is possible that the parties choose to oppose the Bill
as they feel it may be to their disadvantage. However, they are extremely
unlikely to do this openly, and would probably have to choose another
reason, assuming they could find one they could agree on. To oppose the
Bill on the grounds that it might lead to an increase in turnout and thus
disadvantage them would be anti-democratic. In fact, any opposition to the
Bill could be portrayed as being anti-democratic, which would be a
criticism one imagines that the parties would like to avoid, perhaps
especially so in an unelected chamber.

Choice of regions to conduct pilot schemes

34.Not every region will be a pilot region, and although the choice of the
region will be made by the Secretary of State, with Parliament’s approval
and in consultation with the Electoral Commission, this may prove
controversial, both to those in favour of piloting where it won't take place,
and those against it where it will. There could, in particular, be comments
from Wales, Scotland, and Northern Ireland, whether or not they are
chosen for the pilot schemes (the Bill does not extend to Northern Ireland).

35.The issue of combining the elections in Wales is a devolved matter and
therefore for the National Assembly for Wales to decide. It may, however,
prove controversial due to the timing of the decision, which could even be
taken during discussion of the Bill.

Opposition from local authorities to pilot schemes

36.In order to ensure that all elections within a region are carried out
according to the same rules, some local authorities may be required to run
pilot schemes for local authority elections even though they may be
opposed to doing this. There is anecdotal evidence that some elected
members may oppose pilots in their areas because they perceive that it




‘ may threaten their majorities. Also some political parties in those regions
may be opposed for similar reasons.

Local authorities required not to run pilot schemes against their wishes

37.Since 2000, a number of local authorities have very successfully run one
or more innovative voting schemes. A significant number have
experienced an increase in turnout, especially in all-postal voting
schemes, and an increase in convenience for voters in general. They may
now be faced with having to return to the traditional way of running
elections if their local authority is not in a region chosen for a pilot scheme.
The voter awareness campaigns they have run previously would then
have to be reversed, and they would need to re-educate voters to vote in
the traditional manner. This, then, may have to be reversed again at the
next local elections after June 2004 if the Government decides to follow
the recommendation of the Electoral Commission to roll-out all-postal
voting at local elections.

Prohibiting by-election on the same day as European elections

38.As currently drafted, the Bill will provide mechanisms for ensuring that
Westminster by-elections and National Assembly for Wales by-elections
are not held on the same day as the European Parliamentary elections.
With respect to Scottish Parliamentary elections, no provision will be made
in the Bill, but the Presiding Officer's agreement not to schedule any by-
election on 10 June will be indicated formally in exchange of Ministerial
letters if the Government chooses Scotland as a pilot area. As the
Presiding Officer has no discretion to combine Scottish Parliamentary
elections with European elections, no further provision is necessary. With
respect to Scottish local by-elections (a devolved matter), the local
returning officer does have a discretion to combine local and European
elections. Therefore, if Scotland is chosen as a region for pilots, the order
under the Bill will disapply the local returning officers’ discretion to
combine local with European elections, and we understand that this
process should be acceptable and not require a Sewel motion (as the
order would be a consequence of European election which is a reserved
matter). Provisions regarding the combination of Mayoral elections,
Mayoral by-elections and Mayoral referendums with European elections in
a region in which piloting is taking place are still under discussion.

39.These provisions are necessary because of the complexities that would
arise from holding additional elections on the same day as European
Parliamentary elections and in some cases combined European
Parliamentary and local elections. These complexities would greatly add to
the burden of electoral administrators and the risk that something might go
wrong. These provisions may prove controversial as they limit the powers
of returning officers to order the date on which polls will be taken, and
touch on devolved matters, including different treatment for Scotland and
Wales. They may prove especially controversial regarding Parliamentary




by-elections, as the issuing of a writ ordering a by-election is a matter for
the Speaker, and is considered to be a matter of privilege. Parliamentary
Counsel has, however, drafted the Bill in a manner that seeks to avoid this
problem.

Role of Returning Officers

40.The fact that the Secretary of State may order some local authorities and
indeed electoral regions for the EP elections to run pilot schemes, or
inde